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CONDITIONAL DELIVERIES OF DEEDS OF LAND. 


i! ipreno-ond the final act of the grantor in the making of a 
deed of land is its delivery to the grantee. It is not necessary. 
for the purposes of this article to enter into any exhaustive analysis 
of the essentials of a good delivery; to consider whether delivery 
is purely a question of the grantor’s intent or whether that intent 
must be evidenced by some external physical’ act, or the further 
question whether in addition to this intent there must be a physi- 
cal tradition or other dealing with the instrument. Assuming a 
sufficient external manifestation of intent and a sufficient physical 
delivery of the instrument, the question whether this otherwise com- 
plete instrument becomes operative as a deed may be said to be 
a question of the grantor’s intent. If he intends that this otherwise 
complete instrument shall now become operative as his deed, it 
does now so become; if he does not so intend, then, in the absence 
of facts that will raise an estoppel against the grantor it will not 
be treated as his deed. Consequently if A. signs and seals a con- 
veyance of land in favor of B., but keeps it in his desk with nothing 
more than the idea that he may at some future date deliver it, 
there is clearly no deed. The situation is unchanged if he puts it 
in the hands of a third person to keep for him. On the other hand, 
if A. takes this otherwise complete instrument executed in favor of 
B. and hands it over as his deed to B., who accepts it as such, it 
needs no citations to establish that the title to the land thereupon 
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_ passes from A. toB. The same consequence follows if A., intending 
thereby to make the instrument operative as his deed, delivers it as 
such to X. as the agent of B., and this is equally true whether X. 
is the duly authorized agent of B. or whether he is in fact a stranger 
to B., provided that the latter subsequently ratifies his act. Whether 
in general a separate act of acceptance by B. is necessary to make 
the instrument operate as a deed need not be discussed. 

For the purposes of this article the important feature in the illus- 
trations given is the fact that, whether the transaction is imme- 
diate between A. and B., or whether a third person X. is involved, 
the transfer of title is (save for the question of acceptance above 
alluded to) instantaneous. If X. is merely A.’s agent and A. has 
not yet manifested his intent that the instrument should operate 
as his deed, it is a nullity, and B., whatever his equitable rights 
may be, has no legal interest in the property. If X. is acting as 
B.’s agent, authorized or unauthorized, and A. has made a 
delivery to him as such, the title is wholly in B. and A. has no 
legal interest in the property save as it may be reserved to him 
upon the face of the instrument. 

Between these two extremes lies a group of cases where, with- 
out making any attempt to state the situation with technical exact- 
ness, it may be said that the transfer from A. to B. of the title, 
using this term to denote the sum total of the real rights that are 
the subject matter of the deed, is not instantaneous. This situation 
arises when the third person X., to whom the deed is handed over, 
is the agent of both A. and B.; where the deed has passed out of 
the control of A. but where its coming into the complete control 
of B. is dependent upon a contingency of some kind. This is the 
class of case that is loosely referred to as an escrow, or condi- . 
tional delivery. 

Looking at the cases somewhat more carefully, it will be seen 
that there are three fundamentally different situations which are 
embraced within the more general phrases above-mentioned. (1) B. 
may have a contractual right against A. with respect to the land, 
and the conveyance may be executed by A. and left with X. to be 
by him delivered to B. upon the performance by the latter of his 
part of the contract. This is the situation to which the term 
“escrow” is most fittingly and commonly applied. (2) A. may exe- 
cute a conveyance in favor of B. and give it to X. to be by him 
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delivered to B. upon A.’s death. (3) A. may execute a conveyance 
in favor of B. and give it to X. to be by him delivered to B. upon the 
happening of some contingency other than those above mentioned. 
Each of these groups will be separately considered. 


Suppose that A. and B. make a contract to sell and buy respec- 
tively a piece of land, and that A. further agrees to and does in fact 
execute in proper form and give to X. a deed of the land. X., it is 
agreed, is to hold it until B. performs his part of the contract and is 
then to deliver it to B. B. performs his part of the contract, which 
we may assume to be the payment of the purchase price, and X. 
delivers to him the deed. B. gets a good title. When did the in- 

-strument become A.’s deed so as to pass the legal title to B.? Ob- 
viously not when A. handed it over to X., for he did not intend that 
it should at that time become his deed. His intent was, and it was 
sufficiently externally manifested by the terms under which he de- 
livered the instrument to X., that it should become his deed when 
the consideration was paid by B. There seems to be no difference 
of opinion on the proposition that both inter partes and as regards 
third persons who stand in no peculiar relations to either A. or B. 
the escrow becomes a deed and the title passes at the second deliv- 
ery.!. Thus when at the time of the first delivery there was an out- 
standing interest in the land which is bought in by the grantor 
before the second delivery there is no breach of the covenants of - 
title; so as to an incumbrance removed between the two deliveries 
by the grantee, the fact that it was in existence when A. delivered 
to X. is no breach of the covenant against incumbrances;* so the 
fact that A. has delivered the escrow to X. for B. cannot be set up 
by A.’s tenant in bar of a distraint for rent by A.‘ 

Suppose, however, that after the delivery from A. to X. but be- 
fore B. performs, A. directs X. not to deliver the instrument to B. 
on B.’s performance. What are now B.’s rights? It has been held 


1 Hull ». Sangamon River Drainage District, 219 Ill. 454, 76 N. E. 7o1 (1906); 
Andrews »v. Farnham, 29 Minn. 246,13 N. W. 161 (1882). See County of Calhoun ». 
American Emigrant Co., 93 U. S. 124 (1876). 

2 Furness v. Williams, 11 Ill. 229 (1849). 

8 Hoyt v. McLagan, 87 Ia. 746, 55 N. W. 18 (1893). 

* Oliver v. Mowat, 34 U. C. Q. B. 472 (1874). 


HARVARD LAW REVIEW. 


that he may if he wishes, after performance or tender, ignore the 
delivery in escrow, and go into equity and compel A. to execute a 
new deed.> He need not, however, so do. If X., after performance 
by B., delivers the deed to B. despite A.’s order to the contrary, 
it is well settled that this will be sufficient to vest the legal title in 
B.° If X. does not deliver the deed after performance by B., the 
title is nevertheless held to pass,’ and B. may maintain a bill in 
equity against X. to compel him to deliver the deed,* or if the deed 
has wrongfully been delivered by X. to a third person, B. may main- 
tain trover for it against such third person.’ There is no hardship 
on A. in this rule and it is an easy way of accomplishing justice, but 
for an understanding of other aspects of the law of escrow it is well 
to see exactly what is done in this case. As has been already pointed 
out, the general rule is clear that the delivery of a deed is fundamen- 
tally a question of the grantor’s intent. If he executes and delivers 
the deed in pursuance of a decree of a court of equity his intent is 
immaterial, because the only court to which he could go to get relief 
against this deed is the one that has ordered him to make it. But 
in the present case the instrument has been voluntarily executed, 
and although he may be guilty of a breach of contract in not con- 
senting, at the time when the grantee performs, that it shall be- 
come operative as his deed, the fact still remains that he does not 
so consent. Upon what principle then can the court nevertheless 
declare it to be effective as his deed? Let us for a moment consider 
a different kind of case. 
Suppose, independently of any question of escrow, that A. con- 
tracts with B. to sell and B. to buy a piece of land. B. pays or 
tenders the price; A. refuses to convey. B. can go into equity and 
obtain a decree compelling A. to execute a deed in due form. As 
has just been mentioned, the fact that A. at the moment when he 
was delivering the deed in pursuance of the decree was in a state 
of internal rebellion and in fact did not intend the instrument as his 


5 Gammon ». Bunnell, 22 Utah 421, 64 Pac. 958 (1900). - 

© Wymark’s Case, 5 Coke 74 a (1594); Bradbury v. Da 120 Cal. 152, 52 
Pac. 301 (1898); Hughes v. Thistlewood, 40 Kan. 232, 16 Pac. 629 (1888); Regan »v. 
Howe, 121 Mass. 424 (1877); Farley v. Palmer, 20 Oh. St. 223 (1870). 

7 See cases cited in preceding note. 

8 Tombler v. Sumpter, 97 Ark. 480, 134 S. W. 967 (1911); Guild ». ‘Althouse, 71 
Kan. 604, 81 Pac. 172 (1905); Knopf ». Hansen, 37 Minn. 215, 33 N. W. 781 (1887). 

* Hooper v. Ramsbottom, 6 Taunt. 12 (1815). 
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deed would make no difference. It would have all the earmarks of 
a deed, and B.’s title acquired under the deed would be unim- 
peachable.’° Now consider the situation when there is in fact this 
escrow which A. has agreed shall become his deed upon the payment 
by B. of the purchase price. B. has paid, but A. has refused his 
consent that it shall become his deed. Here already at hand is a 
document which bears all the earmarks of A.’s deed; B.’s equitable - 
right is clear to compel performance by A. of his part of the con- 
tract, but such a deed when executed by A. will, so far as outward 
appearance goes, be no more A.’s deed than the one now in exist- 
ence. Under such a state of facts it is not to be wondered at that a 
court should simply make a short cut, ignore the non-existence of 
A.’s intent and declare the present document to be binding at law 
as his deed. The court may say that A.’s intent in this kind of 
case is immaterial, or it may put the doctrine in the form of a fic- 
tion and say that his intent is “irrevocably given” or is “‘con- 
clusively presumed to continue.” The important fact is, that in a 
case where there would be relief in equity the courts have seized 
on the existence of the escrow to work out the same relief under a 
legal formula." 

When the rights of third persons are involved, the fictional char- 
acter of the doctrine of delivery in escrow and the fact that it is 
essentially a working out of equitable rights under legal formule 
are more clearly perceptible. Thus, suppose that after A. and B. 
have contracted as before, A., after depositing the escrow with X. 
but before B. performs, dies, leaving an heir, C. Now not only is it 
clear that when B. performs A. cannot intend the instrument to 
operate as his deed, but there is the further difficulty that at that 
time the legal title to the land is not in A. but in C. Plainly B. 
could go into equity here and get a conveyance from C. since the 


10 Compare “Specialty Contracts and Equitable Defences,” by James Barr Ames, 
9 Harv. L. REv. 49, at 57, 58. 

1 In Jackson ». Catlin, 2 Johns. Cas. (N. Y.) 248 (1807), Chancellor Kent discussed 
at some length the character of the right of a grantee in an escrow and came to the 
conclusion that it was in the nature of a condition, personal to the grantee, and did 
not pass to the state under an act of attainder that forfeited “all his estate, both real 
and personal, held or claimed by him, whether in possession, reversion, or remainder, 
and also all estates and interests claimed by executory devise or contingent re- 
mainder.” It is worth noting that the statute does not in terms include equitable 
interests. 
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latter is not a boné fide purchaser. Can the court of law use the 
instrument previously executed and still in X.’s possession to ac- 
complish the same result? Surely. All that is necessary is for the 
court to say that on the performance by B. and the delivery by 
X. the deed of A. “‘relates” to the time of the original delivery by A. 
to X. Thus B. is saved the need of a recourse to equity. Such a 
statement, of course, is another fiction — the language used really 
explains nothing. If, however, the suggestion already made be 
borne in mind and if the law as laid down be regarded as being, as in 
the situation previously considered, a working out in legal forms of 
equitable rights, the case becomes readily understandable. There 
are a number of decisions that hold under just these facts that as a 
matter of law A.’s deed operates to convey to B. a title that is good 
as against A.’s heir, A. having died after the delivery to X. but 
before the performance by B.” 

This fiction of relation is a hard tool to handle: under what cir- 
cumstances will the second delivery relate to the first so as to cut 
out intervening rights? It must be admitted that the rules ordi- 
narily laid down are of no great assistance in a specific case, whether 
we take the statement of Sheppard’s Touchstone ® “that to some 
purposes it hath relation to the time of the first delivery and to 
some purposes not,”’ or the language that the courts at present not 
infrequently use, that the deed will relate where it is necessary “to 
accomplish justice.” If the principle that has already been sug- 
gested, namely, that the courts in their determination of the rights 
created under a delivery in escrow have been unconsciously working 
out in legal form by means of fictions what are essentially equitable 
rights, is capable of general application it ought not to be difficult 
to arrive at a perfectly specific answer to the question as to when the 
legal title derived under an escrow relates to the first delivery. If 
C., the person whose rights intervene between the first and the sec- 
ond delivery, is a purchaser for value from A. without notice of 
_ B.’s rights, then there will be no relation; the second delivery will 


2 Davis v. Clark, 58 Kan. 100, 48 Pac. 563 (1897); Guild ». Althouse, 71 Kan. 
604, 81 Pac. 172 (1905); Cook’s Adm’r v. Hendricks, 4 T. B. Mon. (Ky.) 500 (1827); 
Webster v. Trust Co., 145 N. Y. 275, 39 N. E. 964 (1895); Van Tassel v. Burger, 119 
N. Y. App. Div. 509, 104 N. Y. Supp. 273 (1907). The language of the court in 
Teneick ». Flagg, 29 N. J. L. 25 (1860) is contra, although the case is distinguishable 
on the facts. 
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be too late to affect C.’s previously acquired title and B. will lose. 
If C. is not a bond fide purchaser we may expect that the court, 
instead of saying that C. has the legal title but subject to an equity 
in favor of B. which B. may protect in a court of chancery, will say 
that the escrow deed relates to the first delivery and so gives B. the 
older legal title and that C. gets no legal title at all. Anexamination 
of the cases in which the question has been raised will show that so 
far as the actual decisions go there is almost complete unanimity in 
the results reached. The following are the more agente char- 
acteristic cases that raise this question. 

A. and B. make a contract for the sale of land and A. delivers his 
escrow to X. for B. A. then marries C. B. then performs and the 
deed is delivered. It will relate to the first delivery so that C., the 
wife, will have no dower interest in the land, and the deed will not 
be open to the objection that it does not pass a clear title." 

Again, where A., after the delivery of the deed in escrow to X., 
sells the same land to C., who gives therefor a valuable considera- 
tion but knows of the deed delivered in escrow to X., B., the gran- 
tee in the escrow deed, will, on performing the conditions of the 
escrow and getting the deed, obtain thereby a title that is at law 
superior to that which C. obtained from A.” 

An attaching creditor is not, in most jurisdictions, treated as a pur- 
chaser for value; consequently as against him also the title of B., the 
grantee, will ‘relate’ to the first delivery and defeat the attachment. 


“4 Vorheis v. Kitch, 8 Phila. (Pa.) 554 (1871). 

% Leiter v. Pike, 127 Ill. 287, 20 N. E. 23 (1889); Tharaldson », Everts, 87 Minn. 
168, 91 N. W. 467 (1902), semble; Lewis v. Prather, 14 Ky. L. Rep. 749, 21 S. W. 538 
(1893). Three California cases are worth noting in regard to the nature of the right 
that the grantee in the escrow deed obtains as against a purchaser for value with 
notice who gets his title between the first and second escrow deliveries. In Cannon 
v. Handley, 72 Cal. 133, 13 Pac. 315 (1887), the court held that the legal title went 
to C., the malé fide purchaser, but that B., the grantee in the escrow deed, was entitled 
to a conveyance of the title. In Conneau ». Geis, 73 Cal. 176, 14 Pac. 580 (1887), on 
the same state of facts, where the action was for the posgession of the land, the court 
held that B. was entitled to possession as against C. In McDonald ». Huff, 77 Cal. 
279, 19 Pac. 499 (1888), on the same state of facts the court again held that B. was 
entitled to possession against C., and further said that as against B., C. “gets no 
title.” See also Wittenbrock v. Cass, 110 Cal. 1 (1895). 

1% Dettmer v. Behrens, 106 Ia. 585, 76 N. W. 853 (1898); Whitfield »v. Harris, 48 
Miss. 710 (1870); Hall v. Harris, 5 Ired. Eq. (N. C.) 303 (1848). Walcott ». Johns, 
7 Colo. App. 360, 44 Pac. 675 (1896), is sometimes cited as contra. In that case A., 
the vendor, was endeavoring to compel B. to accept a title against which there ex- 
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Price v. Pittsburg R. Co.” presents a different illustration of 
the same tendency. In that case the land covered by the es- 
crow was occupied by tenants. The vendees paid interest on the 
purchase price from the date of the delivery to X., the holder 
of the escrow. After performance and delivery of the deed 
the title was held to relate to the first delivery, and the vendees 
were allowed to maintain against the tenants an action of as- 
sumpsit for use and occupation from the date of the first delivery 
of the escrow. : 

Over against these cases is to be set the case where C. occupies 
the position of a bond fide purchaser. Thus under the recording law 
of Oregon an attaching creditor is treated as a purchaser for value.” 
A. and B. had made a contract for the sale of the land and A. had 
deposited the deed in escrow with X. B. had made part payment. 
C., a creditor of A., then attached. It was held that any further 
payments to X. for A. made by B. after notice of C.’s attachment 
were ineffectual as against C., who by his attachment obtained all 
the interest that A. still retained in the premises, namely, the bare 
legal title and an equitable right to hold that title for the unpaid 
balance of the purchase price.!® | 

Thus far in the cases that have been examined B.’s equity has 
been the older, and the question has been whether the later transac- 
tion with C. did or did not cut it off or, to put it correspondingly in 
the formula that is usually employed, whether B.’s deed did not 
or did relate. This application of the doctrine of relation in escrow 
in exact analogy to the principles of equity appears, however, in 
other ways. Thus in one case A. derived title from C. under a void- 
able tax deed duly recorded. A. had brought an action to quiet title 
against C. and judgment had been rendered in A.’s favor. A. later 
contracted to sell and B. to buy the land, and A. executed a deed 
and deposited it in escrow with X. for B. C. then filed a motion 
to reopen the proceedings in the action to quiet title and to set aside 


isted C.’s attachment lien, acquired with notice of the relation between A. and B. 
The court held that B. could not be compelled to accept a doubtful title. In Jack- 
son v. Rowland, 6 Wend. (N. Y.) 666 (1831), the attaching creditor prevailed over 
the grantee in escrow. It is not clear in that case, however, that at the time of C.’s 
attachment there was any definite contract with respect to the sale of the land. 

17 34 Ill. 13 (1864). 

18 Oregon, Hill’s Ann. Laws, sec. 150. 

19 May »v. Emerson, 52 Or. 262, 96 Pac. 454, 1065 (1908). 
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_ the judgment in A.’s favor. B. paid the purchase price and received 
the deed, and was then made a party to the proceedings. It was 
held that B. had constructive notice by the filing of C.’s motion, and 
that consequently as against C. his deed would not relate, if the 
title should ultimately be found to be in C.” This case is a very 
pretty illustration in legal language of the equitable principle that 
the owner of the junior equity who gets his equity in good faith 
and who then starts to get in the legal title will take the legal title 
subject to the older equity provided he has notice of the older equity 
before paying the purchase price.” 

An unconscious application of another principle of equity to the 
doctrine of relation is seen in Frost v. Beekman.” A., in pursuance 
of a contract with B., delivered to X. a conveyance of the land to 
be delivered to B. when he should give X. a duly executed mort- 
gage of the land in favor of A. B. made a deed of the land toC. B. 
then executed the mortgage to A., had it recorded, delivered it to 
X. and received from X. the conveyance executed by A. Both A. 
and C. acted without actual notice. It was held that as between 
A. and C. the conveyance from A. to B. would not relate, because 
so to hold would make the mortgage to A. subsequent to the con- 
veyance to C.; and as the escrow is allowed to relate only “to do 
justice” it would not be allowed so to do in this case; with the con- 
sequence that C. took subject to A.’s mortgage. The court added 
that as between A. and B. the escrow would'relate. Had there been 
no conveyance in escrow here but merely an agreement to convey, 
and had B. then deeded to C., then mortgaged to A. and con- 
temporaneously taken a deed from A.., it seems clear that a court of 
equity in settling the rights of the parties would have reached the 
same result that was reached here in legal form.” 

Another illustration of the underlying principles of the doctrine 
of relation is the following case. A. contracted with B. and C. 
for the sale of land, and in pursuance of the contract left with X. 
his escrow executed in favor of B. and C. B. died before the per- 
formance of the contract. It was held that upon the performance 


20 Baker v. Snavely, 84 Kan. 179, 114 Pac. 370 (1911). 

3t Ames, Cases on Trusts, 2 ed., 287. 

# 1 Johns. Ch. (N. Y.) 288 (1814), reversed on other grounds, 18 Johns. (N. Y.) 
544 (1820). 

% Cf. Eyre v. Burmester, 10 H. of L. go (1862); Ames, Cases on Trusts, 2 ed., 306. 
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of the contract by C. and the delivery of the deed by X. B.’s heir 
and C. took the legal title as tenants in common.™ 

As previously pointed out the regular rule is, soundly enough, 
that inter partes the title in an escrow deed passes at the second 
delivery. Where, however, even inter partes the analogy to doc- 
trines of equity would require the court to hold that the deed re- 
lates, it has not hesitated so to do. Take, for example, the rule of 
equity that where the vendee pays interest on the purchase price 
from the time of the making of the contract up to performance, 
he is entitled to the rents and profits of the land in the absence of 
an express contract giving them to the vendor.» A. and B. made a 
contract for the conveyance of a tract, the deed was deposited in 
escrow with X., A. collected the rents until the second delivery by 
X. to B., the latter having also paid interest on the purchase price. 
It was held that on the delivery of the deed the title related to the 
first delivery and B. was allowed to maintain an action against 
A. for breach of the covenant of warranty.” 

Before leaving this branch of the subject, there is one slightly 
different class of case that should be noticed. Thus far we have 
dealt with cases where the agreement between A. and B. consisted 
of a mutually enforceable contract, in pursuance of which the deed 
was delivered in escrow. Is there any difference in the application 
of the doctrine of relation if A. gives B. a binding option on the 
land? So far as the rights of the parties in a court of equity are 
concerned, it has been said in England *’ that B. will be unable to 
enforce this option as against a purchaser from A. of the legal title, 
this case being regarded as coming within the principle laid down 
in Haywood »v. Brunswick Building Society ** that a court of equity 
will not enforce an affirmative obligation relating to the land against 
another than the original contractor. In this country, however, 
there are several decisions and dicta to the effect that such an op- 
tion is enforceable against a person who takes under A. with notice 
or without paying consideration.” In the working out of these same 


* Lindley v. Groff, 37 Minn. 338, 34 N. W. 26 (1887). 

% 29 Am. and Eng. Encyc. of Law, 2 ed., 708. 

* Scott v. Stone, 72 Kan. 545, 84 Pac. 117 (1906). Compare anle, p. 567. 

27 London & Southwestern Ry. ». Gomm, 20 Ch. D. 562, 583 (1882). 

% 8 Q. B. D. 403 (1881). 

2 Ross v. Parks, 93 Ala. 153, 8 So. 368 (1890); Black v. Maddox, 104 Ga. 157, 
30 S. E. 723 (1898); Page v. Martin, 46 N. J. Eq. 585, 20 Atl. 46 (1890); Cummins 
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equitable principles in the escrow cases no distinction is made be- 
tween the mutually enforceable contract and the option. In fact 
it is frequently difficult to discover whether the agreement between 
the parties, in pursuance of which the delivery in escrow was 
made, was a mutual contract or an option. There are, however, a 
few cases where it seems clear that there was only an option. Thus 
where in pursuance of an option contract A. deposited in escrow 
with X. a deed in favor of B. and died devising the land to C., B. 
on a subsequent compliance with the terms of the option was held 
to have obtained by A.’s deed a legal title good “by relation” 
against the devisee; *° in another similar case such a deed was held 
binding against A.’s heir,** and in another against a purchaser 
with notice.” 

It seems clear then that in these cases of escrows the courts 
have, with one or two possible exceptions, uniformly in varying 
sets of circumstances worked out what they have treated as the 
legal rights of the parties in precisely the same way that a court of 
chancery would have worked them out as equitable rights. 


Il. 


In the class of cases just considered, the two salient facts have 
been these: first, that A., the grantor, did not intend by the execu- 
tion and delivery of the deed to the holder in escrow thereby to pass 
to B., the grantee, any interest in the land; whether the deed should 
ever become operative remained an uncertainty depending upon 
whether or not B. performed his part of the contract: second, that 
B. had throughout an equitable interest in the land. The class of 
case now to be considered differs in both regards from the preceding 
group. Suppose that A. executes in favor of B. a deed of Blackacre 
and gives it to X. and says, “This is for B., give it to him at my 
death.’ What rights arise out of this transaction? 

At the outset a rather difficult question of fact sometimes pre- 
sents itself. Does A. mean to keep control over his deed so that 


v. Beavers, 103 Va. 230, 48 S. E. 801 (1904); Marthinson ». King, 150 Fed. 48 
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80 Chadwick v. Tatem, 9 Mont. 354, 23 Pac. 729 (1890). 

1 Gammon ». Bunnell, 22 Utah 421, 64 Pac. 958 (1900). 
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he still has the right to take it back, with the result that the situa- 
tion really is that X. is to deliver the deed to B. only if A. does not 
tell him to do something else with it, 7. e., is X. really holding it sim- 
ply as A.’s depositary; or has A. definitely parted with all control 
over it, does he regard the transaction as finished so that the 
matter of B.’s getting the land is only a question of time? ®* If 
the former view be taken of the facts the whole question falls. The 
decided preponderance, both of decisions and dicta, is that unless A. 
relinquishes all control over the instrument at the time of the de- 
livery to X. it differs in no wise from a will, because not until the 
moment of A.’s death can it be regarded as definitely intended to 
be operative; and being in substance a will, it must fail of effect 
because it does not satisfy the statutory requirements of a will.™ 

Assuming that A. reserves no.such control over the deed as to 
make it substantially a testamentary instrument, and so bad for 
the reasons just considered, what are the rights that arise from the 
delivery to X. of the deed for B.? There seem to be two pretty 
clearly defined theories on which the courts have proceeded, al- 
though it must also be pointed out that in some cases the courts 
seem to have shifted from one view to the other, apparently with- 
out any clear appreciation of the fact that they were so changing 
their position. | 

In the larger number of states where this question has arisen 
for adjudication the rule has been laid down that the delivery by 
A. to X. vests immediately the title to the land in B.* In some states 


% For cases where the decision has turned on this question of fact cf. Jones v. Love-, 
less, 99 Ind. 317 (1884), with Owen ». Williams, 114 Ind. 179, 15 N. E. 678 (1887); 
Hale »v. Joslin, 134 Mass. 310 (1883), with Arnegaard v. Arnegaard, 7 N. D. 475, 
75 N. W. 797 (1898); and the majority and minority views in Hathaway v. Payne, 
34 N. Y. 92 (1865). 

% Doe v. Bennett, 8 C. & P. 124 (1837); Wellborn v. Weaver, 17 Ga. 267 (1855); 
Stinson ». Anderson, 96 Ill. 373 (1880); Jones v. Loveless, supra; Carey v. Dennis, 13 
Md. 1 (1858); Hale ». Joslin, supra; Cook v. Brown, 34 N. H. 460 (1857), overruling 
Shed ». Shed, 3 N. H. 432 (1826); Prutsman ». Baker, 30 Wis. 644 (1872). In some 
few jurisdictions it has been held that the fact that the grantor reserved the power to 
revoke the deed will not make it bad if in fact he dies without having exercised the right 
of revocation. Belden v. Carter, 4 Day (Conn.) 66 (1809); Woodward ». Camp, 22 
Conn. 457 (1853) (but see Grilley v. Atkins, 78 Conn. 380, 62 Atl. 337 (1905)); 
Ruggles ». Lawson, 13 Johns. (N. Y.) 285 (1816); Morse v. Slason, 13 Vt. 296 (1841). 

% Doe v. Bennett, 8 C. & P. 124 (1837); Schurz v. Schurz, 153 Ia. 187,128 N. W. 
944 (1910); Thatcher v. St. Andrews, 37 Mich. 264 (1877); Wicklund ». Lindquist, 
102 Minn. 321, 113 N. W. 631 (1907) semble; Brown v. Westerfield, 47 Neb. 399, 


: 
. 
| 
. 
4 
{ 
} 
” 


CONDITIONAL DELIVERIES OF DEEDS OF LAND. 577 


this rule is accompanied by the qualification that B.’s interest is 
subject to a life estate in favor of A.* The rule as thus laid down 
undoubtedly achieves just the result that the grantor had in mind. 
By his delivery to X. he intends to settle the matter once for all, 
and then and there to vest in B. a definite, indestructible, real 
right. By his direction to the depositary to retain the deed in his 
own possession until the death of the grantor, he clearly has in mind 
the creation of a situation such that he shall not be disturbed in the 
possession of the property during his life. On just what theory 
the courts proceed in their doctrine that A. has a life estate is not 
clear. There is ordinarily nothing on the face of the instrument suf- 
ficient to create such an estate.*” The result may perhaps be reached 
upon the theory of a resulting use which would give A. a legal life 
estate; or upon the theory of a trust of some sort which would 
give him an equitable estate, although the relation of such to the 
Statute of Frauds is nowhere, so far as the writer is aware, dis- 
cussed in these cases; or, which would seem perfectly sound, the 
courts may mean simply that since the deed is in the possession of X. 
and will not be delivered to B. until A.’s death, there is no one 
who can disturb A. in the possession of the land and that conse- 
quently he has what is substantially as good as a life estate; per- 
haps with the further implication that should B., prior to A.’s 
death, obtain possession of the deed by fraud or otherwise, a court 
of equity at least would protect A. in the enjoyment of the 
premises. 

The theory above outlined is simple and, if the statements of the 
court as to the existence of a life estate in the grantor be taken in 
the sense last suggested, is not inconsistent with other branches of 
the law of real property. In a number of jurisdictions, however, 
the courts have used language which, taken at its face value, would 


66 N. W. 439 (1896); Schlicher v. Keeler, 61 N. J. Eq. 394, 48 Atl. 393 (1901), 
semble. 


% Bury v. Young, 98 Cal. 446, 33 Pac. 338 (1893); Wheelwright v. Wheelwright, 
2 Mass. 447 (1807); Arnegaard v. Arnegaard, 7 N. D. 475, 75 N. W. 797 (1898); 
Maxwell ». Harper, 51 Wash. 351, 98 Pac. 756 (1909). See infra, note 39. 

37 In some cases the language of the deed is held to amount to an express reservation 
of a life estate in the grantor. West ». Wright, 115 Ga. 277, 41 S. E. 602 (1902); 
Douglas v. West, 140 Ill. 455, 31 N. E. 403 (1892); Hunt ». Hunt, 119 Ky. 39, 82 
_S. W. 908 (1904); Martin »v. Flaharty, 13 Mont. 96, 32 Pac. 287 (1893); Ball ». 
Foreman, 37 Oh. St. 132 (1881). 
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seem to indicate that in the class of case now under consideration 
they thought the rule to be that the title passes from A. to B. 
only on the delivery of the deed by X. to B., or perhaps at the 
moment of A.’s death, with the corollary that when necessary for 
the purposes of justice the title will relate to the time of the de- 
livery from A. to X.°* This whole doctrine is undoubtedly derived 
from the class of true escrows already considered in the first part 
of this article; indeed the courts sometimes refer to the present 
situation as being a delivery in escrow. The fundamental differ- 
ences, however, between the two kinds of cases are obvious. As 
already pointed out, the reason why in the true escrows A. cannot 
change his intent after the delivery of the deed to X., or to put it 
more accurately, why his change of intent is immaterial, and the 
reason why the deed relates under certain circumstances is that 
B. throughout has in the land an equitable interest that is being 
protected in these legal forms. This foundation is here wholly 
lacking; B. is, ex hypothesi, a donee; he has neither paid any con- 
sideration nor performed any act that would raise an equity in his 
favor. On the theory now under consideration that no title passes 
to B. until A.’s death, it is hard to perceive any reason why A. 
should not be permitted to change his mind and revoke his deed 
at any time prior to his death. Not only does B. on this theory 
not have any real rights, but he has not even a contract right. 
And if A. may change his mind at any time prior to his death, the 
document would seem in substance to be a testamentary instru- 
ment and bad if it fails to satisfy the requirements necessary to a 
will. The truth of the matter seems to be either that the courts 
use this phraseology loosely and without meaning exactly what they 
say (as will be pointed out in the next paragraph), or else we have 
here a possible new doctrine in the law of conveyances by deed 
which will be considered more at length later on. 

Admitting that there seems to exist in this branch of the mihinit 
this conflict in the doctrines held by the different courts, the more 
important question is as to how real this apparent conflict is. If 
we direct our attention not to the language of the courts but to the 
result that they reach, the differences between these two groups 
of decisions largely disappear. There is a peculiar justification for 


38 Kirkwood v. Smith, 212 Ill. 395, 72 N. E. 427 (1904); Stephens v. Rinehart, 
72 Pa. St. 434 (1872); McCalla ». Bane, 45 Fed. 828 (1891). See infra, note 39. 


> 
i 
4 


CONDITIONAL DELIVERIES OF DEEDS OF LAND. 579 


disregarding the exact language of the courts in these cases, because 
of the fact already alluded to that in some instances in the same 
jurisdiction the court has at*one time apparently based its decision 
upon the ground that the title passes to the grantee at the moment 
of delivery by the grantor to the depositary, and at another time 
_ upon the ground that it passes as of the date of the second delivery, 
but relates.*® Looking then only to the facts of these cases it will 
be seen that in almost nine-tenths of them the contest is between 
B. the grantee of the deed and the heirs of the grantor. In such a 
case the only real question is whether B. has the title. How or 
when he got it is of minor importance. Under such circumstances 
the statement that the title passes only at the second delivery, or 
the further statement that when it passes it relates to the first de- 
livery, need not be taken with literal exactness. 

Conceding, however, that in most of the cases it is unnecessary to 
do more than decide that B. has at some time acquired from A. a 
title that is good against A.’s heir, if the contest arises between the 
grantee under the deed and some person who claims a right derived 
from A. between the first and the second delivery the need for an ex- 
act delimitation of the rights of the parties then becomes imperative. 
If the court goes on the theory that B. gets title from the first deliv- 
ery so that the utmost that A. has after the delivery of the deed to 
X. is a legal life estate, then any person claiming under A., whether 
as purchaser, creditor, or donee, would acquire no property right 
that could be asserted against B. after A.’s death. The possibility 
of the common-law rights of the person claiming under A. being 


89 Thus in Connecticut, in Woodward v. Camp, 22 Conn. 457 (1853), the court seems 
to follow the theory that the title passes at the second delivery and relates; in Grilley 
v. Atkins, 78 Conn. 380, 62 Atl. 337 (1905), it seems to say that the title passes at the 
first delivery subject to a life estate in the grantor; so in Indiana in Owen »v. Williams, 
114 Ind. f79, 15 N. E. 678 (1887),and Goodpaster v. Leathers, 123 Ind. 121, 23 N. E. 
1090(1889), on the one hand, and Stout »v. Rayl, 146 Ind. 379, 45 N. E. 515 (1896), 
on the other, respectively; in Missouri, in Williams v. Latham, 113 Mo. 165, 20 
S. W. 99 (1892), and Terry »v. Glover, 235 Mo. 544, 1390 S. W. 337 (1911), respec- 
tively; so in New York in Tooley v. Dibble, 2 Hill (N. Y.) 641 (1842), and Nottbeck ». 
Wilks, 4 Abb. Pr. (N. Y.) 315 (1857), on the one hand, and Brown »v. Austen, 35 Barb. 
(N. Y). 341 (1861), on the other, respectively; in Rosseau v. Bleau, 131 N. Y. 177, 30 
N. E. 52 (1892), and Stonehill ». Hastings, 202 N. Y. 115, 94 N. E. 1068 (1911), the 
court seems to follow the earlier cases; so in Ohio in Crooks v. Crooks, 34 Oh. St. 610 
(1878), and Ball v. Foreman, 37 Oh. St. 132 (1881), respectively. See also the language 
of the court in Wheelwright ». Wheelwright, 2 Mass. 446 (1807). 
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enlarged by virtue of the recording acts need not at present be 
considered. In the cases that proceed upon this theory as to the 
effect of the original delivery the results reached are in accord with 
this reasoning. In Brown »v. Austen “ the contest was between 
judgment creditors of A. the grantor, their rights accruing after the 
first delivery and B. the gratuitous grantee, to whom the second 
delivery had been made after A.’s death. The judgment was for 
B. The court examined the question carefully and stated that 
. only if the deed took effect from the first delivery would the grantee 
prevail as against the attaching creditors. In Wittenbrock v. Cass 
B. won as against one who, after the delivery by A. to X. of the deed 
in B.’s favor and before the delivery of the deed to B. by X., pur- 
_ chased the same lands from A. with knowledge of the deed to B. 
The court based its decision on the earlier case of Bury v. Young,” 
in which case B. won as against a devisee of A. The two cases 
are, however, distinguishable in that in the later case B. paid a 
consideration.” 

If now we take the theory that a title passes to B. only by the 
second delivery, it must be clear that except in so far as B. is 
protected by the doctrine of relation he will lose as against anyone 
who in the interval between the first and the second delivery 
acquires from A. any interest, legal or equitable, in the same piece 
of land. If the interest acquired by the third person is legal, B. 
will clearly lose as having the later legal title. If the interest ac- 
quired by the third person is equitable, B. will also lose, for although 
in that case he would acquire the legal title he would get it as a 
donee, hence subject to previous equities. How far then in this 
group of cases is B. helped out by the doctrine of relation? 

In Rathmell v. Shirey“ the contest was between creditors of 
the deceased grantor and B. the gratuitous grantee. The grantor 
had remained in possession of the land, the creditors had no notice, 


© Supra, p. 579. 4 rr0 Cal. 1, 42 Pac. 300 (1895). 

@ 98 Cal. 446, 33 Pac. 338 (1893). 

* In Blair ». St. Louis R. Co., 24 Fed. 539 (1885), the court held that B. after the 
delivery to him by X. of A.’s deed could not defeat a right of way granted in fee by 
A. to C. between the first and the second delivery. The court, however, based its de- 
cision upon the ground that B. was barred by the Statute of Limitations, and also 
referred to the fact that A. remained in possession and that the deed to B. was not at 
the time recorded. 

“ 60 Oh. St. 187 (1899), 53 N. E. 1098. 
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actual or constructive, of the deed to B. and extended credit upon 
the faith of A.’s apparent ownership. The court, while not finding 
any fraud, said that the doctrine of relation applied only to do jus- 
tice, that it would not do justice to apply it here, and gave judgment 
in favor of the creditors.” It should be noticed that in Ohio lien 
creditors are within the protection of the recording act, and simple 
creditors of a deceased debtor are by virtue of the lien which arises 
at his death also brought within the act; “ in other words, that the 
creditors here were in the position of purchasers for value without 
notice. In this case, therefore, even had the court proceeded upon 
the theory that the title passed to B. at the first delivery, the re- 
sult would have been the same. ~ | 

In Smiley v. Smiley “’ a wife of A., whom he had married after 
his delivery to X. of the deed to B., claimed dower in the land so — 
conveyed. Judgment was for B.., his title being said to relate to the 
first delivery. The court said that while marriage might be a 
valuable consideration, the determining element in this case was 
the fact that the woman married with knowledge of the convey- 
ance to B. In Ladd v. Ladd,** where the wife’s right to dower also 
depended upon the question whether A. died seised of the land, 
the court held that the deed would not relate and that the wife 
was entitled. This case, however, may rest upon the ground that 
X. was throughout the depositary for A. and not for B. 

In Stone v. Duvall B., the grantee, died after delivery to X. 
but during the life of A. A. thereupon filed a bill to have the deed 
canceled. The court held that this could not be done; that al- 
though the deed did not operate to give B. any immediate rights 
or interest in the premises, nevertheless it was out of A.’s power to 
affect it, and on his death the delivery to B.’s heir would operate 
by relation to vest the title in the said heir. The court referred to 
the fact that the deed purported to be for a consideration. 

These cases are too few to justify any very general conclusions. 
These suggestions may, however, be made: (1) No decision, with 
the possible exception of Ladd v. Ladd, that purports to stand on 
this doctrine of relation reaches a result different from that which 


Accord, Owen v. Williams, 114 Ind. 179; 15 N. E. 678 (1888), semble. 
 Straman »v. Rechtine, 58 Oh. St. 443, 51 N. E. 44 (1808). 

7 114 Ind. 258, 16 N. E. 585 (1888). 

14 Vt. 185 (1842). 77 Ill. 475 (1875). 
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would have been reached had it proceeded on the more generally 
accepted and sounder view that title passes by the first delivery; 
(2) Assuming the doctrine of relation to be applicable to these 
cases, the application of the doctrine is harmonious with the appli- 
cation of it in the cases of the true escrows: 7. e., there is no relation 
of the title where the situation is such that if B., instead of being the 
grantee under an escrow, were the holder of an equitable interest 
in the land, his equity would be cut off by the transactions had be- 
tween his grantor and the third person contesting B.’s right, and 
where the situation is such that an equity would not be cut off, the 
doctrine of relation is applied. 


ITI. 


_ The characteristic features of the two groups of cases that have 
been thus far considered have been these: In the first group, the 
delivery of the escrow by the grantor A. to the depositary X. is not 
intended by the grantor to pass thereby to the grantee B. any in- 
terest in the property, and whether any title ever shall pass depends 
upon the future conduct of the grantee; in addition, however, to 
this delivery in escrow, there is some other transaction between A. 
and B. sufficient per se to create in B. an interest in the land that a 
court of equity would protect. In the second group the state of 
affairs is just the opposite; there is no transaction between A. and 
B. sufficient to give an equitable estate in the land, but on the 
other hand when A. delivers the deed to the depositary his intent 
that it shall definitely operate in B.’s favor is unqualified; it may 
be his intent that the operation of it, so far as the giving of a pos- 
sessory interest is concerned, shall be for a time postponed, but that 
is the only qualification. There remains for consideration a group 
of cases, not very numerous, in which appears neither of the affirma- 
tive factors above mentioned, 7. e., where there is no transaction 
between A. and B. sufficient to create in B. an equitable interest in 
the land, and where on the other hand it is not clear that A. by his 
delivery to X. of the deed in B.’s favor intends to part with all 
control over the deed and to vest at once in B. an unconditional 
interest in the land postponed only with respect to the possessory 
rights until A.’s death. 
Thus, suppose that there being no content relation of any 
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sort between A. and B., A. executes a deed in favor of B. and 
delivers it to X. to be delivered by him to B. if B. does some act, 
as paying a certain sum. It has been held in such a case that the 
title passes to B. only upon the doing of the act.*° On the other 
hand, at any time prior thereto A. may withdraw the deed;™ 
or if, A. being a trustee, the trust is ended, B. cannot later make 
the deed effective by complying with its terms;™ or, if A. dies 
before performance by B., the deed cannot later be made opera- 
tive.* The court said, in this latter case, that the deed under 
these circumstances was nothing more than an offer, necessarily 
terminating on A.’s death. A fortiori is this result inevitable 
where, from the very nature of the offer upon which the deed is 
delivered in escrow, it cannot be performed during A.’s life, as 
where A. executes a deed to B., his son, and gives it to X. to deliver 
to B. if the latter shall after A.’s death make provision for certain 
specified persons.“ The court here, from the fact that the condi- 
tions by their own terms could not be performed, and the instru- 
ment thereby become effective until after the grantor’s death, 
said that the instrument was for this reason necessarily testamen- 
tary in character. Another case in which the court definitely 
examined this question is Campbell v. Thomas. The Wisconsin 
Statute of Frauds makes a parol contract for the sale of land void. 
Under such a contract with B., A. executed a deed in B.’s favor 
and gave it to X. to be delivered when B. paid the stipulated price. 
X., on A.’s instructions, refused to deliver the deed to B., and the 
court held categorically that it was essential to create rights 
under an escrow that there should be a valid contractual relation 
between the parties. 

On the other hand, there are not lacking cases in which, on some- 
what similar states of fact, the courts have held that if the contin- 
gency occurred or the requirement was satisfied by B. even after 


50 Sparrow v. Smith, 5 Conn. 113 (1823). 

5 Davis »v. Brigham, 56 Or. 41, 107 Pac. 961 (1910). 

8% Anderson v. Messenger, 158 Fed. 250 (1907). Cf. Anderson ». Realty Co., 29 Oh. 
Cir. Ct. 267 (1906). 

8% De Bow v. Wollenberg, 52 Or. 404, 96 Pac. 536 (1908). 

% Taft v. Taft, 59 Mich. 185, 26 N. W. 426 (1886). 

% This appears to be the definitely established rule in Michigan. Culy 2. Upham, 
135 Mich. 131, 97 N. W. 405 (1903); Felt v. Felt, 155 Mich. 237, 118 N. W. 953 
(1908). © 42 Wis. 437 (1877). 
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the death of A., the title would thereupon pass to B. Thus in 
Nolan v. Otney ™ A. executed a deed of land in favor of B. and gave 
it to X. It was originally intended that his delivery should be ab- 
solute, but in fact A. kept control of the deed, although it was in 
X.’s custody. A day or two before A. died he told X. to deliver the 
deed to B. if B. should pay a sum of money and execute a note. 
After A.’s death B. fulfilled these requirements and X. delivered 
him the deed. In an action between A.’s widow and B. (apparently 
to determine the title to the land) it was held that B. had the legal 
title. The court, after animadverting upon the fact that ordinarily 
the acts to be done by the grantee are contemplated as being per- 
formed in the life of the grantor, and pointing out that these re- 
quirements might have been complied with in the life of the grantor, 
said that this fact was of no importance, that there was no more 
difficulty in applying the doctrine of relation to this class of case 
than to any other case of delivery in escrow; and that upon the 
performance by B. of the conditions imposed by A. the title passed 
to the former as of the date of the original delivery of the instru- 
ment.*® The same principle has been applied in one or two cases 
where there was no act to be performed by B. which could in any 
wise be regarded as in the nature of a consideration for the transfer 
of the title. In Hunter v. Hunter * A. delivered to X. a deed in 
favor of B. to be delivered to him if he reached the age of twenty- 
five. It was held that the death of A. before B. reached twenty-five 
would not prevent the title passing to him upon the happening of 
that event, the court saying that there was by the first delivery “a 
quasi-creation of an estate subject to be defeated by the failure to 
perform the stipulated condition.” © 

These latter cases seem hard to sustain on any generally accepted 
principles of law. The difference between these and the other deeds 


57 75 Kan. 311, 89 Pac. 690 (1907). 

58 Accord, as to a bond, Graham »v. Graham, 1 Ves. Jr. 272 (1791). In Wittenbrock 

v. Cass, 110 Cal. 1, 42 Pac. 300 (1895), and Hutton ». Cramer, ro Ariz. 110, 85 Pac. 
i (1906), the courts used language to the same effect although it was not necessary 
to the decisions. 

5 17 Barb. (N. Y.) 25 (1853). 

6 See also Cook v. Niehaus, 8 Weekly L. Bull. (Ohio) 259 (1882). In Prewitt v. 
Ashford, 90 Ala. 294, 7 So. 831 (1890), where the grantee was apparently a donee, the 
court treated the conveyance as being an escrow and creating rights by relation from 
the time of the first delivery. 
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made in contemplation of death is marked. In them A. intends 
unqualifiedly that the title shall go to B. and regards the delivery 
of the deed to X. as settling matters definitely. Here the very fact 
that there is the further condition of something being done by B. 
or of some contingency’s occurring, shows that the delivery by A. 
to X. is not intended by the grantor to be final any more than it is 
in the case of a true escrow. Of course, if B. performs prior to A.’s 
death there is no difficulty in sustaining the deed, even though the 
second delivery is after A.’s death, because the performance by 
B. would raise an equity in his favor. Where this is not the situa- 
tion, B. as a volunteer has no equity, nor, as just said, has A. by the 
delivery to X. intended to vest a title in B. postponing only the 
possession. If such is the case the complete title to the property 
must still be in A. and at his death it must go to his heir. Once in 
A.’s heir, how can A.’s uncompleted. deed operate to take the title 
from him? Merely to say that there is a rule of law that A.’s deed 
relates is not particularly satisfactory, especially when in the other 
cases of relation it is possible to find a recognized principle in analogy 
to which the doctrine of relation is applied. 

There is the explanation suggested in Hunter v. Hunter, that the 
deed operates from the first delivery to vest a legal title in B. sub- 
ject to a condition subsequent. This is open to several objections: 
it would have to be further modified to embrace the conception of 
the postponing of possession; it is based upon a construction of the 
facts that is unjustified, for the very fact that the contingency is 
uncertain or that B. is to do something further is strong evidence | 
that no more here than in the case of the true escrow is the delivery 
to the depositary intended to pass at once an estate to the grantee 
(it is true that the grantor intends by this delivery to give the 
grantee the right to get an estate, but this will be considered pres- 
ently); finally, this theory is open to the fundamental objection 
that it attempts by parol, not to show when the deed is to be deliv- 
ered, for it is generally accepted that this is not within the Statute 
of Frauds,” but to modify the face of the deed and read into it a 
condition subsequent that will operate to affect the title to realty. 


| Supra, p. 584. 

® Cannon v. Handley, 72 Cal. 133, 13 Pac. 315 (1887); Dikeman ». Arnold, 
71 Mich. 656, 40 N. W. 42 (1888); Stanton ». Miller, 58 N. Y. 192 (1874); Gaston ». 
Portland, 16 Or. 255, 19 Pac. 127 (1888); Nichols ». Oppermann, 6 Wash. 618, 34 Pac. 
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The following suggestion may be made with respect to these 
cases, although no decision resting upon this ground has been dis- 
covered. The cases like Davis v. Brigham ®™ are sound enough. 
They are cases of purely business dealings where the grantor 
throughout intends to do nothing more, as one of the cases itself 
says, than to make an offer which he can withdraw at any time 
prior to acceptance by the grantee. In the cases like Nolan ». 
Otney, on the other hand, this is not the case. While it is true, as 
said before, that the grantor does not intend by the first delivery to 
give B. a title, since it is only if B. performs the further requirement 
that he is to get the deed, it is also true that A. intends to give, and 
probably considers that by so depositing the deed with X. he has 
given, B. an irrevocable right to earn the title by doing the re- 
quired act or to have it come to him if the stipulated contingency 
happens. It may be, then, that these few cases and the language 
used by some of the courts in the cases considered in the preceding 
section indicate a tendency toward a rule that when the deed, perfect 
on its face and requiring no further act on the part of the grantor, 
is delivered by him to a depositary with the intent stated above, 
this is in itself a sufficient part performance by A. of the transfer of 
the title so that upon these facts alone an indefeasible right is 
created in B. to be allowed to perform within a reasonable time or 
to await the coming of the specified contingency, with the result 
that when the performance is made or the event does happen the 
title vests, and may be said to “relate.” It is well settled that 
equity will, under certain circumstances, compel a donor to com- 
plete an inchoate gift in cases where at law no rights would arise.© 
It may be that here is another kind of uncompleted transaction 
where law is going one step beyond equity. It may be that the 
courts in these cases consider the gift by A., if the act required of 
_ B. be regarded as the occasion simply of the vesting of the title, 
or the offer by A., if the act of B. be regarded as the consideration 
for the transfer of the title, as having advanced to such a stage 
(since no further act need be required of A. and the document pur- 
porting to convey the title is out of his physical control) as to give 


Supra, p. 583. 
_ 4 Supra, p. 584. This case, however, and Taft v. Taft, supra, p. 583, are directly 
contra. 

% The cases are collected in 36 Cyc. 681 et seg. 
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B. something sufficiently like an equitable interest to put him in at 
least as good a position as the beneficiary in a voluntary declara- 
tion of trust. Of course it is obvious that B. is not the beneficiary 
. under a declared trust, nor is he in such a position that for any other 
reason he could go into equity and compel a transfer of the title. 
At the same time, there would be nothing inherently unreasonable 
or unsound if a law court should declare that under facts such as 
we have been considering B. was entitled to be protected. That the 
step should be declared to be merely a new application of well- 
recognized principles, or that it should be taken under the kindly 
cover of a fiction, would surprise no one who is familiar with the 
way in which law develops. 
Harry A. Bigelow. 
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SOME NECESSARY AMENDMENTS OF THE NEGO- 
TIABLE INSTRUMENTS LAW. 
Il. 


Sixth. Section 64-1 and 64-2“ should be amended so as to 
read as follows: 


“1. If the instrument is a bill or note payable to the order of a third 
person, or is an accepted bill payable to the order of the drawer or to bearer, 
he is liable to the payee and to all subsequent parties. 

“2. If the instrument is a note or unaccepted bill payable to the order 
of the maker or drawer or payable to the bearer, he is liable to all parties 
subsequent to the maker or drawer.” 


The American law has long recognized the liability to the payee 
of a bill or note of one who indorsed it before delivery for the pur- 
pose of backing the drawer or the maker, although there was great 
conflict as to the nature of the liability. In some states such backer 
was held as a maker or drawer, in others as an indorser, and in 
others as a guarantor.“ Section 64-1-2 as enacted makes such a 
signer an indorser liable to the payee except when the instrument 
is payable to the order of the maker or drawer or is payable to 
bearer. There is no reason in the nature of things why a backer 
for the accommodation of the acceptor should not be liable to the 
drawer when the drawer is the payee, and such is the law on the 
continent of Europe. 

Professor Ames while commending section 64 as being an other- 


- 1 Because of the great diversity in the sectional numbering of the act as adopted 
in the different states, it has been thought best to use in this article the numbers as 
they appear in the act as recommended by the Commissioners on Uniform Laws. 
The corresponding sections of the act in the various states can be found in the Table 
in Brannan’s Negotiable Instruments Law, p. xxii. 

® Section 64. Where a person, not otherwise a party to an instrument, places 
thereon his signature in blank before delivery, he is liable as an indorser, in accordance 
with the following rules: 

1. If the instrument is payable to the order of a third person, he is liable to the payee 
and to all subsequent parties. 

2. If the instrument is payable to the order of the maker or drawer, or is payable 
to bearer, he is liable to all parties subsequent to the maker or drawer. 

3. If he signs for the accommodation of the payee, he is liable to all parties subse- 
quent to the payee. 

“ See 1 Ames, Cases on Bills and Notes, 269, n. 1. 


! 
— 

| 

a 

| 


AMENDMENTS OF NEGOTIABLE INSTRUMENTS LAW. 589 


wise excellent piece of codification suggested the amendments above 
set out “ and illustrated the necessity therefor by this example: 


“Tf A. makes a note payable to X. or order, gets B. to indorse it and 
delivers it to X. in exchange for goods, B. is liable, under this section, to 
X. and all subsequent parties. If, however, A. accepts a bill drawn by 
X., payable to the order of X., gets B. to indorse it, and delivers it, as 
before, to X. for goods purchased, B., under this section, is not liable to 
X., but only to subsequent holders. And yet the business relations of 
A., B., and X. are obviously identical in the two cases. In each X. sells 
to A. on credit, trusting to the responsibility of both A., the buyer, and 
B., the surety.” 


Seventh. The first clause of section 704” should be amended so 
as to read as follows: 


“Presentment for payment is not necessary, except in the case of bank 
notes and certificates of deposit, in order to charge the person primarily 
liable on the instrument.” 


Section 70 as enacted was, of course, intended to apply to the maker 
of a note and the acceptor of a bill, and its effect upon certificates 
of deposits and bank notes was evidently overlooked. Under this 
section as it now is, the Statute of Limitations would begin to run 
against certificates of deposit and bank notes immediately upon 
their issue. The absurdity of this result is evident as to bank 
notes which are intended to circulate indefinitely. As to certificates 
of deposit, the weight of authority is that they must be presented 
to charge the bank,** while four states hold that presentment is 
not necessary.*? 


The words “or bearer” after “drawer” in the first paragraph of the amended 
section have been added by the writer to cover the case of a bill drawn payable to 
bearer and accepted before negotiation by the drawer. In such case the drawer as 
bearer should be able to hold the backer for the acceptor. 

For further discussion of this point see Brannan, Negotiable Instruments Law, 
2 ed., pp. 171, 187, 198, 209, 262, 263, 264. 

47 Section 70. Presentment for payment is not necessary in order to charge the 
person primarily liable on the instrument. 

48 Hillsinger v. Georgia Railroad Bank, 108 Ga. 357, 33 S. E. 985 (1899); Brown 2. 


49 Brummagim ». Tallant, 29 Cal. 503 (1866); Tripp ». Curtenius, 36 Mich. 494 
(1877); Mitchell v. Easton, 37 Minn. 335, 33 N. W. gro (1887) (but the right to sue 
a bank on a general deposit does not accrue nor the Statute of Limitations begin to 
run until demand of payment unless demand is in some way dispensed with, Branch ». 
Dawson, 33 Minn. 399, 23 N. W. 552 (1885)); Curran »v. Witter, 68 Wis. 16, 31 N. W. 
705 (1887). 


590 HARVARD LAW REVIEW. 


No one would deny that a demand is necessary to set the Stat- 
ute of Limitations running against an ordinary deposit in a bank. 
The mercantile world regards certificates of deposit in the same 
way, and by the custom of merchants the holder of such a cer- 
tificate is a depositor who like the ordinary depositor may leave 
the money in the bank indefinitely without being barred by the 
statute. 

Eighth. For the same reasons that require the amendment of 
section 70, section 53 *° should be amended so as to read as follows: 


“Where an instrument payable on demand, other than bank notes and 
certificates of deposit, is negotiated an unreasonable length of time after 
its issue, the holder is not deemed a holder in due course.” 


If an instrument is not due without demand so as to charge the 
maker, no passage of time before demand should be regarded as a 
dishonor so as to make a transferee before demand subject to 
equities. 

Ninth. The last paragraph of section 71 * should be amended 
so as to read: 


“Where it is payable on demand, presentment must be made within a 
reasonable time after its indorsement in order to charge the indorser, and 
in case of a bill of exchange presentment for payment must be made within a 
reasonable time after its issue in order to charge the drawer.” 


Why section 71 departs in this paragraph from the provisions 
of the Bills of Exchange Act, which are the same as the suggested 


McElroy, 52 Ind. 404 (1876); Elliott ». State Bank, 128 Ia. 275, 103 N. W. 777 (1905) 
(overruling Mereness ». First Nat. Bank, 112 Ia. 11, 83 N. W. 711 (1900)); Fells Point 
Savings Institution v. Weedon, 18 Md. 320 (1862); Shute v. Pacific Nat. Bank, 136 
Mass. 487 (1884); Howell v. Adams, 68 N. Y. 314 (1877); Cottle ». Marine Bank, 166 
N. Y. 53, 58, 59 N. E. 736, 737 (1901) (so also as to certificates of deposit issued by 
an individual, Smiley v. Fry, too N. Y. 262, 3 N. E. 186 (1885)); Bank of Commerce 
v. Harrison, 11 N. M. 50, 66 Pac. 460 (1901); McGough v. Jamison, 107 Pa. St. 336 
(1884); Tobin ». McKinney, 15 S. D. 257, 88 N. W. 572 (1901); Bellows Falls Bank 
v. Rutland County Bank, 40 Vt. 377 (1867); Riddle v. First National Bank, 27 Fed. 
503 (1886). 

50 Section 53. Where an instrument payable on demand is negotiated an unreason- 
able length of time after its issue, the holder is not deemed a holder in due course. 

St Section 71.. Where the instrument is not payable on demand, presentment must 
be made on the day it falls due. Where it is payable on demand, presentment must be 
made within a reasonable time after its issue, except that in case of a bill of exchange . 
presentment for payment will be sufficient if made within a reasonable time after the 
last negotiation thereof. 
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amendment, is not apparent. Probably in the effort at condensation 
the effect of the condensed statement was overlooked. At any 
rate, the consequences are most undesirable. Following the plain 
language of section 71 the Supreme Court of Wisconsin held * that 
delay, although unreasonable, between the date of a demand draft 
and its negotiation to the plaintiff was immaterial if the draft was 
presented for payment within a reasonable time after its negotiation 
to the plaintiff. If, for example, in a jurisdiction where an action 
on such an instrument is barred in six years, the payee of.a bill of 
exchange payable on demand should indorse it to A. and A. should 
hold it without presentment over five years, any court would say 
that A. had held the bill an unreasonable time and that he could 
not recover against the drawer or indorsers. But if, after holding 
the bill so long, A. should negotiate it to B. the latter could hold 
the drawer and indorsers, if he presented the bill for payment within 
a reasonable time after he received it even though this might be 
just before the expiration of the six years. Such a result would 
be unjust and contrary to business usage and should be avoided by 
amendment of the section. 

Again, section 185 defines a check to be a bill of exchange drawn 
on a bank payable on demand and provides that, except as other- 
wise provided, the provisions of the act. applicable to a bill of ex- 
change payable on demand shall apply to a check. Section 186 
provides that a check must be presented for payment a reasonable 
time after its issue or the drawer will be discharged from liability 
thereon to the extent of the loss caused by the delay. If the loss, 
for instance, should be fifty per cent of the amount of the check, 
the drawer, by the combined effects of sections 185 and 186 would 
be discharged to the extent of fifty per cent. But section 186 
makes no exception in favor of the indorser and does not discharge 
him to the extent of the loss caused by the delay. It would be 
most inequitable if the drawer is discharged to the extent of fifty 
per cent and the indorser not at all. It may be argued that the 
indorser would be discharged under section 120-3 which provides 
that a person secondarily liable on the instrument is discharged 
“by the discharge of a prior party.” There is some doubt, however, 
whether the partial discharge of a prior party would come within 


8 Columbian Banking Co. ». Bowen, 134 Wis. 218, 114 N. W. 451 (1908). 
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the section, and whether the indorser would be discharged either 
wholly or in part. At all events, the rights of the indorser ought 
not to be jeopardized when the doubt can be cleared up by the 
simple amendment above suggested. 

Tenth. Section 85 should be amended so as to read: 


“Every negotiable instrument is payable at the time fixed therein with- 
out grace. When the day of maturity falls upon Saturday, Sunday or a 
holiday, the instrument is payable on the next succeeding business day 
which is not a Saturday. Instruments payable on demand may at the 
option of the holder be presented for payment before twelve o’clock noon 
on Saturday when that entire day is not a holiday.” 


The third sentence of section 85 presents the anomaly that while 
an instrument falling due on Saturday must be presented on Mon-. 
day in order to charge drawer and indorsers, yet if the instrument 
is payable at a special place and the person primarily liable is 
able and willing to pay it there at maturity, it must by the pro- 
visions of section 70 * be presented on Saturday in order to charge 
the parties liable for such payment with interest after Saturday. 
Section 85 presents also the further anomaly that if an instrument 
payable on Saturday is presented on that day and payment is 
refused, the instrument is dishonored by the maker so far as con- 
cerns his liability but not as to the indorser, to charge whom the 
instrument must be again presented on Monday. The maker 
could be held on Saturday, although as to the indorsers the note 
has not been dishonored. 

Another question of serious moment to collecting banks also 
arises under section 85. Suppose that presentment on Saturday 
would have secured payment but the instrument is dishonored 


5 Section 85. Every negotiable instrument is payable at the time fixed therein 
without grace. When the day of maturity falls upon Sunday, or a holiday, the in- 
strument is payable on the next succeeding business day. Instruments falling due on 
Saturday are to be presented for payment on the next succeeding business day, except 
that instruments payable on demand may, at the option of the holder, be presented 
for payment before twelve o’clock noon on Saturday when that entire day is not a 
holiday 

5 Section 70. Presentment for payment is not necessary in order to charge the 
person primarily liable on the instrument; but if the instrument is, by its terms, pay- 
able at a special place, and he is able and willing to pay it there at maturity, such 
ability and willingness are equivalent to a tender of payment upon his part. But 
except as herein otherwise provided, presentment for payment is necessary in order 
to charge the drawer and indorsers. 
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when presented on Monday because of bankruptcy or other cause, 
is not the collecting bank guilty of negligence and liable therefor 
to its correspondent? In an article by Professor Williston ® this 
question is discussed in the light of an instance in which the ques- 
tion of interest after Saturday became of importance, and which 
led to an act of the Massachusetts Legislature amending section 85 
in the manner above suggested. 
Eleventh. Section 119 *” should be amended so as to read: 


“A negotiable instrument is discharged: — 

“1, By payment in due course by or on behalf of the person pri- 
marily liable; 

“‘2, By payment in due course by the party accommodated, where 
the instrument is made or accepted for accommodation; 

“3. By the intentional cancellation thereof by the holder; 

“4. When the person primarily liable becomes the holder of the in- 
strument at or after maturity in his own right.” 


The changes in this section consist in striking out paragraph (4) 
from the original section, in changing the number of paragraph 
(5) to (4), and in substituting the words “primarily liable” for 
“principal debtor” in paragraphs (1) and (4). ; 

Paragraph (4) of section 119 as it now stands is contrary to the 
law and mischievous. Payment of a simple contract debt before 


5 23 Harv. L. Rev. 603. 

6 A proviso was also added by the Massachusetts Legislation as follows: “pro- 
vided, however, that no person receiving any check, draft, bill of exchange, or 
promissory note payable on demand shall be deemed guilty of any neglect or omis- 
sion of duty or incur any liability for not presenting for payment or acceptance or 
collection such check, draft, bill of exchange or promissory note on a Saturday; 
provided, also, that the same shall be duly presented for payment or acceptance or 
collection on the next succeeding business day.” It is doubtful whether the proviso 
should be included in an amendment of section 85, since the question of negligence 
of a collecting agent may be affected by local usage and the circumstances of the 
case, and for this reason the proviso has been omitted from the amendment above 
suggested. 

57 Section 119. A negotiable instrument is discharged: 

1. By payment in due course by or on behalf of the principal debtor; 

2. By payment in due course by the party accommodated, where the instrument is 
made or accepted for accommodation; 

3. By the intentional cancellation thereof by the holder; 

4. By any other act which will discharge a simple contract for the payment of money; 

5. When the principal debtor becomes the holder of the instrument at or after ma- 
turity in his own right. 
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maturity discharges the claim not only as to the creditor, but as to 
a subsequent assignee of the debt. But payment of a negotiable 
instrument before maturity has never been held a discharge of the 
instrument as against a subsequent holder in due course. Yet this 
paragraph makes such payment a discharge.** The change in the 
words “principal debtor” should be made to eliminate certain 
questions of suretyship from section 119. When the maker of a 
note whether principal or surety as between himself and an in- 
dorser pays or otherwise acquires the note at maturity, it is dis- 
charged. If the indorser is the principal debtor, the maker can 
.recover from him but not on the note. But if an indorser who is, 
as between himself and the maker, the principal debtor, pays the 
note at maturity, then paragraph (2) covers the case. 

Twelfth. Section 120 ** should be amended so as to read as follows: 


“Section 120. A party to a negotiable instrument is discharged: 
“(1) By any act which discharges the instrument; 

“‘(2) By the intentional cancellation of his signature by the holder; 
“(3) By a valid tender of payment made by a prior party.” 


The substitution of the words “party to a negotiable instrument” 
for “person secondarily liable on the instrument” is made in 
order to distinguish between the discharge of the instrument as 
provided for in section 119 and the discharge of a party whether 
primarily or secondarily liable, leaving the instrument otherwise 
in force. 

Paragraph (3) is eliminated because there are many cases in 
which, as pointed out by Professor Ames, the discharge of a prior 
party does not discharge one secondarily liable. Paragraphs (5) 


58 See fuller discussion of this point, Brannan, Negotiable Instruments Law, 2 ed., 
174, 189, 200, 274-276, 294. 
_5® Section 120. A person secondarily liable on the instrument is discharged: 
By any act which discharges the instrument; 
By the intentional cancellation of his signature by the holder; 
By the discharge of a prior party; 
By a valid tender of payment made by a prior party; 
. By a release of the principal debtor, unless the holder’s right of recourse against 
the party secondarily liable is expressly reserved; 

6. By any agreement binding upon the holder to extend the time of payment, or 
to postpone the holder’s right to enforce the instrument, unless made with the assent 
of the party secondarily liable, or unless the right to recourse against such party is 
expressly reserved. 

6 Brannan, Negotiable Instruments Law, 2 ed., 276-278, 294, 295. 


. 


on 
So, 
. 


AMENDMENTS OF NEGOTIABLE INSTRUMENTS LAW. 595 


and (6) are stricken out because the Negotiable Instruments Law 
could not and does not attempt to state fully all of the cases in 
which the law of suretyship may lead to changes in the liability 
of parties to bills and notes. As it is impossible to cover the sub- 
ject of suretyship in the act, it is better to omit paragraphs (5) 
and (6) and to retain paragraph (4) as paragraph (3) in the pro- 
posed amendment, leaving the subject to be dealt with in each 
jurisdiction according to the law of suretyship in such jurisdiction. 
Sections 119 and 120 have already had an unfortunate effect 
in reversing established and just rules of suretyship as applied to 
negotiable bills and notes and have prevented the uniformity 
which it was the object of the act to secure. Parol evidence has 
long been admitted in England and almost everywhere in this coun- 
try to show that the holder when he took an instrument, on which 
one of two or more joint makers or acceptors was a surety, knew 
that fact, and it has been held in such jurisdictions that such 
holder could not give a binding extension of time to the surety or 
impair his rights in certain other ways without discharging the 
principal, and the same rule was applied to a sole maker or an ac- 
ceptor who was known to have signed for the accommodation of 
the drawer or payee-indorser. In most jurisdictions also the same 
effect was given to the knowledge of the suretyship relation even 
though the holder acquired the knowledge after he took the in- 
strument.“ But the construction put by the supreme courts of 
six states upon sections 119 and 120 of the act completely reverses 
this equitable and almost universal rule, such courts having held 
that an extension of time given by a holder to a maker with knowl- 
edge of the fact that the maker was a surety did not discharge 
the surety; also that time given to an accommodated payee by a 
holder with knowledge of the accommodation did not discharge the 
accommodating maker.™ 
6 See Professor Hening in 59 U. of P. Law Rev. 532 et seg. for collection of cases in 
England and America. 
® Fritts v. Kirchdorfer, 136 Ky. 643, 650, 124 S. W. 882 (1910) (but see Farmers’ 
Bank v. Wickliffe, 134 Ky. 627, 121 S. W. 498 (1909)); Vanderford v. Farmers’ & 
Mechanics’ Bank, 105 Md. 164, 66 Atl. 47 (1907); Union Trust Co. ». McGinty, 212 
Mass. 205, 98 N. E. 679 (1912); National Citizens’ Bank »v. Toplitz, 81 N. Y. App. 
Div. 593, affirmed on another ground, 178 N. Y. 464, 71 N. E. 1 (1904) (but in Build- 
ing & Engineering Co. v. Northern Bank, 99 N. E. 1044 (Nov., 1912), the Court of 


Appeals of New York, without passing on the question whether under the Negotiable 
Instruments Law and in an action at law the accommodating maker of a note must 
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One supreme court has, however, held that sections 119 and 120 
apply only to holders in due course, and that a payee with notice 
that a maker was a surety discharged the surety by giving time to 
the principal maker without the consent of the surety. 

It has been argued by the writer in another place “ that sections 
119 and 120 can be so construed as to avoid upsetting the established 
doctrines of suretyship, and in this he finds himself in company 
with several other writers.® But the course of decision has gone 
so far in one direction that even if other courts should take the 
contrary view from the courts which have already spoken, uni- 
formity cannot be had. Nor can uniformity be obtained if all 
courts hereafter construing sections 119 and 120 should follow 
the six supreme courts which have treated the act as abrogat- 
ing the former doctrine. In the first place, Iowa is at variance 
with the other courts, and in the second place, several states did 
not adopt sections 119 and 120 in the form recommended by 
the commissioners. 

Thirteenth. Section 137% should be amended so as to read as 
follows: 


“Where a drawee to whom a bill is delivered for acceptance destroys the 
same, or refuses after the expiration of twenty-four hours after such de- 
livery or such longer period as the holder shall allow, to return the bill 
accepted or non-accepted, to the holder, he will be deemed to have 
converted the same and shall be liable in damages for the amount of the bill.” 


absolutely be treated as primarily liable thereon and the accommodated indorser as 
‘secondarily liable, held, that, even assuming such to be the case, the court is not pre- 
vented in an action in equity from determining and enforcing the rights of the parties 
as the same are found as a matter of fact); Richards ». Market Exchange Bank, 81 
_ Oh. St. 348, 90 N. E. tooo (1910); Cellars v. Meachem, 49 Or. 186, 89 Pac. 426 
(1907); Hunter v. Harris, 127 Pac. 786 (Or.), semble; Wolstenholme v. Smith, 34 
Utah 300, 97 Pac. 329 (1908); Bradley Engineering Co. v. Heyburn, 56 Wash. 628, 
106 Pac. 170 (1910). 

8 Fullerton Lumber Co. v. Snouffer, 139 Ia. 176, 117 N. W. 50 (1908). 

Brannan, Negotiable Instruments Law, 2 ed., 117. 

* 6 Professor Street, 11 Am. Law Notes, 105; Professor McGehee, 12 Am. Law Notes, 
122; Hon. Amasa M. Eaton, Reports Am. Bar Association, 1907, p. 1164; H. H. 
McMahon, Esq., 8 Ohio L. Rep., 25. 

% Wisconsin, Kansas, Illinois. Brannan, Negotiable Instruments Law, 2 ed., 120, 
158; Professor Hening in 59 U. of P. Law Rev. 540-542. 

87 Section 137. Where a drawee to whom a bill is delivered for acceptance destroys 
the same, or refuses within twenty-four hours after such delivery, or within such other _ 
period as the holder may allow, to return the bill accepted or non-accepted to the 
holder, he will be deemed to have accepted the same. 
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By the custom of merchants and the common law, the drawee was 
entitled to twenty-four hours in which to decide whether to accept 
a bill or not. It could hardly have been the purpose of the drafts- 
man of the act to allow the holder to shorten this time, and the 
word “other” was without doubt inadvertently used and should be 
changed for “longer.” 

The provision that a destruction or refusal to return the bill 
shall be deemed an acceptance makes a contract out of a tort. 
No such provision is found in the Bills of Exchange Act and the 
doctrine was expressly rejected in Jeune v. Ward.® 

Aside from the unscientific character of the provision, it is unjust 
to the drawer and indorsers of the bill. If the bill is treated as 
accepted, it is not dishonored, and notice of dishonor cannot be 
given to the drawer and indorsers. But such an act as the destruc- 
tion of the bill or refusal to return it shows clearly that the drawee 
does not intend to pay it. The drawer in ignorance of an act which ~ 
indicates that his funds in the drawee’s hands are in peril can take 
no steps to protect himself, and even if he is informed of the facts, 
what can he do since the bill is accepted? 

The section has been condemned not only by Professor Ames, 
but also by Mr. Cohen, Q. C., of the English Bar and by Mr. 
McKeehan. 

There is still angther objection to the section. What is meant 
by a “refusal to return the bill within twenty-four hours”? Is 
the mere failure to return it a refusal even though the holder has 
not called for it? Must the drawee see that the bill gets back to 
the holder before the expiration of the twenty-four hours or be 
held to have accepted it? . 

The section is a substantial reénactment of a New York statute 
under which it was held that mere retention by the drawee was 
not an acceptance; that the acts of the drawee must be such as 
amount to a conversion of the bill. And the same result was reached 
in the other states which had adopted similar statutes.” 

But a demand for the return of the bill could certainly not be 
made within the twenty-four hours which the drawee was entitled 


B, & Ald. 653. 

6? Brannan, Negotiable Instruments Law, 2 ed., 166, 215, 282-284, 292. 

7 Matteson v. Moulton, 79 N. Y. 627; Dickinson v. Marsh, 57 Mo. App. 566 (1894); _ 
St. Louis & S. W. Ry. v. James, 78 Ark. 490, 95 S. W. 804 (1906). 
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to retain it, and if the demand is made after the expiration of the 
twenty-four hours and the drawee then refuses to return, how 
can he be said “to refuse within twenty-four hours after a 
delivery?” 

If he is not bound to return so as to make his refusal an accept- 
ance without a demand, and if a demand cannot be made until after 
twenty-four hours, the provision seems to be incapable of operation. 
The change from “within twenty-four hours” to “after the expira- 
tion of twenty-four hours” is made in the amendment in order to 
cure this difficulty. The Supreme Court of Pennsylvania has how- 
ever held that under section 137 the presentation for acceptance 
is in itself a demand for acceptance which implies a demand for the 
return of the bill if it is not accepted, and that the mere failure to 
return the bill within twenty-four hours is an acceptance.” The 
court erroneously, as it is conceived,” applied the rule to a check, 
and held that the drawee bank became liable on a check which it 
had refused to pay, because, having given the check to a notary 
public to protest, he failed to return it in time for it to be returned 
to the holder within twenty-four hours from its presentation — a 
most unjust result. 

In State Bank v. Weiss,” also, the court applied to a check the 
rule of this section that a drawee will be deemed to have accepted 
a bill which he does not return within twenty-four hours after its 
delivery for acceptance. 

But the Pennsylvania case was followed by an act of the legis- 
lature amending section 137 by adding the words: 


“The mere detention of such bill by the drawee, unless its return has 
been demanded, will not amount to an acceptance; and provided further 
that the provisions of this section shall not apply to checks.” ™ 


So Pennsylvania, like the other states which have adopted the 
act, is again in the dilemma above indicated, and in Wisconsin the 
statute itself provides that the ‘‘mere retention of the bill is not an 
acceptance.” 

It is submitted that uniformity and scientific accuracy as well 


™ Wisner v. First National Bank, 220 Pa. St. 21, 68 Atl. 955 (1908). 
™ Brannan, Negotiable Instruments Law, 2 ed., 135, 136. 

% 46 N. Y. Misc. 93, 91 N. Y. Supp. 276 (1904). 

™ Laws of 1909, Act 169, April 27, 1909. 
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as justice to drawer and indorser require the amendment of section 
137 in the manner suggested. 

Fourteenth. Section 186” should be amended so as to read as 
follows: 


“A check must be presented for payment within a reasonable time after 
its issue and notice of dishonor given to the drawer, as provided for in the 
case of bills of exchange, or the drawer will be discharged to the extent 
of the loss caused by the delay.” 


Under section 89 ” the drawer of a bill of exchange is absolutely 
discharged by failure to give him notice of dishonor even though he 
suffers no loss by such failure to give him notice. Section 185 
provides that “except as herein otherwise provided, the provisions 
of this act applicable to a bill of exchange payable on demand apply 
to a check.” 

Now section 186 declares what shall be the effect on the liability 
of the drawer of failure to present the check for payment within a 
reasonable time, but says nothing as to the effect of failure to give 
notice of dishonor. Since no separate provision is made for this 
contingency as to a check, the provision of section 89 controls, and 
the drawer of the check will be absolutely discharged, although 
the delay has caused him no loss. This is contrary to the common 
law.” 

The view here taken of the effect of section 89 is supported by 
several cases in the New York Appellate Division, where it has been 
held that under section 89 ”* notice of dishonor must be alleged in 
a complaint against the drawer of a check; ”* that judgment against 
the drawer of a check cannot be sustained in the absence of proof 


% Section 186. A check must be presented for payment within a reasonable time 
after its issue or the drawer will be discharged from liability thereon to the extent of 
the loss caused by the delay. 

% Section 89. Except as herein otherwise provided, when a negotiable instrument 
has been dishonored by non-acceptance or non-payment, notice of dishonor must be 
given to the drawer and to each indorser, and any drawer or indorser to whom such 
notice is not given is discharged. 

7 Clark v. National Bank, 2 MacArthur (D. C.) 249 (1875); Griffin ». Kemp, 46 
Ind. 172 (1874); Gregg v. George, 16 Kan. 546 (1876); Stewart v. Smith, 17 Oh. St. 
82 (1866); Purcell ». Allemong, 22 Gratt. (Va.) 739 (1872); In re Brown, 2 Story 502 
(1843). See Daniel, Negotiable Instruments, 5 ed., sec. 1587. 

78 N. Y., Laws of 1897, c. 612, sec. 160. 

7 Ewald v. Faulhaber Stable Co., 55 N. Y. Misc. 275, 105 N. Y. Supp. 114 (1907). 
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of notice of dishonor to the drawer,*® and that the drawer of a check 
is discharged by failure to give him notice of dishonor, the bank 
having refused to pay because it was short of funds and subse- 
quently proving to be insolvent.™ 

The omission of a provision as to notice of dishonor of a check 
was an evident oversight which should be remedied, as was done 
in the Illinois act by the insertion of the suggested clause. 


J.D. Brannan. 
Harvarp LAw SCHOOL. 


8° Kuflick v, Glasser, 114 N. Y. Supp. 870 (1909). 
81 Bacigalupo v. Parrilli, 112 N. Y. Supp. 1040 (1908). 
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THE CONSERVATION OF WATER-POWERS. 


“ “NONSERVATION” is a much used, a much abused, term. 
In its name, many salutary reforms have been advocated; 
some have been accomplished. In its name, also, have been com- 
mitted many sins, both of commission and of omission. Some men 
who arrogate to themselves the title of “conservationists” are in- 
dictable under the charge of misbranding. Many, whose views are 
attacked as antagonistic to public interest, as selfish and non- 
progressive and as hostile to the policy of conservation, are, never- 
theless, sane and discriminating advocates of a wise public policy. 
The question of conservation, as the term is here used, has to 
do with the policy, not only of the governments, federal and state, 
but also of the people at large, with regard to those resources, 
useful to man, which are supplied by nature in a form easily adapt- 
able to immediate utilization, and particularly with regard to those 
natural resources, not uniformly distributed, which are limited in 
extent or in quantity. Among such natural resources are the min- 
erals in the earth, the forests growing upon the earth, and the waters 
flowing over the earth. Whether applied to any or all of these, a 
policy of conservation should, manifestly, be directed neither to a 
locking up or withdrawal from use, on the one hand, nor to an in- 
discriminate or wasteful utilization, upon the other hand. Econ- 
omy, in its best sense, should prevail, but an economy which has 
regard for both the present and the coming generations. These 
natural resources are placed by nature for the use of man, the man 
of to-day and the man of the future. Where present and future 
interests conflict, those of the present are paramount. It is not 
justifiable unduly to place burdens and restrictions upon the pres- 
ent generation out of regard for those to come after us, nor unduly, 
by present extravagance, to impose unnecessary burdens upon the 
future. More than that, neither desires for the present nor for the 
future should be made the justification or pretext for measures 
in conflict with the fundamental laws of personal and property 
rights which are, under our constitutional government, the safe- 
guards of our free institutions. 


ra 
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Conservation, then, should denote the policy of the economical 
utilization of these natural resources, and of the utmost protection, 
within the law, of such economy, consistent with the needs of — 
ent and of future generations. 


IMPORTANCE OF WATER-POWER CONSERVATION. 


The two great, natural sources of energy available are coal de- 
posits and water-powers.! The total stationary power used in the 
United States is estimated at over thirty million horse-powers.’ 
The total developed water power is about six million horse-powers; 
and of the latter, about three-quarters is commercial power, that 
is, power produced for sale. The amount of water power now 
economically capable of development is not less than twenty-five 
million horse-powers, including that already developed,’ and is by 
some authorities estimated as high as thirty-five million horse- 
powers.‘ The total potential water power of the United States is 
estimated at two hundred million horse-powers.’ The present an- 
nual coal consumption in the United States is over five hundred 
million tons, and at the present rate of consumption and annual 
increase, the supply of anthracite coal will be exhausted before the 
end of the present century. The known supply of bituminous 
coal, while sufficient for six or seven centuries to come, assuming 
that the present rate of consumption continues, is in fact limited, 
and its cost to the consumer gradually increases as the supply 
diminishes. While the cost of developing water power and the 
hazards of the business are great, the development of electrical 
transmission of energy has made water-power development feasible 
as a business proposition, as against the cost of steam power, to 


1 For the purpose of this discussion, gas and oil are assumed as part of coal deposits. 

2 See the report of the United States Commissioner of Corporations on “Water- 
Power Development in the United States,” issued by the Department of Commerce 
and Labor, March 14, 1912. 

8 Report of Commissioner of Corporations, supra; Hearings on the Development 
and Control of Water Power, Senate Document 274, 62d Congress, 2d Session, pp. 11, 
14, 211, 273. 

4 Senate Document 274, 62d Congress, 2d Session, pp. 11, 14, 32, 211, 272. 

5 Senate Document 274, 62d Congress, 2d Session, p. 275. 

® H. Sinclair Putnam in Proceedings of the Conference-of Governors, 1908, p. 297; 
M. O. Leighton of United States Geological Survey, Annals of the American Acad- 
emy of Political and Social Science, May, 1909, p. 54. 
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the extent that the amount of water power which is yet undevel- 
oped, but which could be economically developed at the present 
time, amounts, as shown above, to about twenty million horse- 
powers. As fuel grows scarcer and as the science of electrical trans- 
mission progresses, further water-powers, now merely potential, 
will be available for the market. It is computed that under average 
conditions about fifteen tons of coal are required to generate one 
horse-power a year.’ The use, therefore, of the twenty million 
horse-powers of water power now unused but economically avail- 
able, would reduce the annual coal consumption by approximately 
three hundred million tons; that is, by more than fifty per cent. 
Thus by the extended utilization of one source of energy, water 
power, two objects of conservation would be accomplished, — the 
utilization, without loss, of one natural resource, and the saving 
from loss of another. 


CONSERVATION OF WATER-POWERS MEANS EXTENSION OF 
THEIR USE. 


Herein lies the peculiar adaptability of the policy of conservation 
to the use of water-powers. The three natural resources referred 
to represent fairly three distinct classes, or kinds, differing in re- 
spect of their quality of persistence. The mineral supply, in this 
case the coal deposits, is limited by its fixed and approximately 
computable quantity. In the case of timber, while the present 
supply is limited, it, nevertheless, is naturally renewed. Indeed, 
the non-use of the quantity ripe for use is itself a waste; but, com- 
paratively speaking, timber is a recurring, even if not a constant 
and undiminishing, natural resource. But water power is constant. 
The supply is not diminished by use, for in itself it consists in the 
development and use of two constant factors, (1) supply of water 
and (2) a head and fall, through which the weight of the water 
creates energy developable for practical use. 

Every ton of coal used is forever lost as a source of energy. The 
use of every fifteen tons of coal means that the natural sources of 
energy have been forever diminished by an amount equivalent to 
the use of one horse-power for an entire year. To the extent that 
any quantity of coal is used up for energy before the time when its 


7 Senate Document 274, pp. 26, 32. 
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use is necessary, in place of an equal amount of energy from water 
power, such use constitutes a waste of energy. On the other hand, 
the non-use of any quantity of water power, through lack of de- 
velopment and of use of water-powers, the development of which 
is commercially feasible, means a waste of energy which can never 
be recouped. So far as such waste of water-power energy is accom- 
panied by the further waste of coal energy, which the water-power 
energy might otherwise replace, there results a double and con- 
tinuous loss or waste of the energy available from natural resources 
and, therefore, of these two natural resources themselves. The 
primary object of the conservation of natural resources, which is 
to preserve them from waste, is manifestly doubly opposed by any 
policy which defeats or postpones the development and utilization 
of water-power energy. 

Because it is inexhaustible wi because its use replaces that of 
another and exhaustible natural source of energy, water power is 
the most potent of all natural resources, as a subject and agency 
of conservation. In the case of a limited, exhaustible, and rapidly 
diminishing supply of a natural resource, such as that of coal de- 
posits, the forces of conservation should be directed to the pre- 
vention of use, as far as consistently possible. But the correct 
view of conservation inevitably leads to the demand that, in the 
case of water-powers, there shall be encouraged and promoted the 
greatest and most immediate use possible. 

What, then, should be the policy and attitude of our state and 
national legislatures and of the people as a whole with regard to the 
conservation of water-powers, which, as we have seen, means their 
utilization, immediately and universally, and to the greatest extent 
possible, consistent with the fundamental constitutional law gov- 
erning the rights and obligations between the federal and state 
governments and also between the people at large, represented by 
these governments, and individuals? 


THE GOVERNMENT AS SOVEREIGN AND AS PROPRIETOR. 


As applied to water-powers, a policy of reservation is obviously 
repugnant to conservation, for the latter manifestly means imme- 
diate utilization to the greatest extent possible. Again, legislative 
measures, national and state, while directed to promote present 
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and general utilization, should, in their purpose and effect, be made 
consistent with the fundamental law of private property rights. 
They should also be in harmony with the established rights and 
authority of the federal and state governments. A default in either 
of these particulars signifies a misapprehension of the real meaning 
and purpose of conservation, and involves a departure from the 
principles of that wise and progressive policy. Any unnecessary 
obstacle set up against the ready development and use of water- 
powers indicates a policy of reservation instead of utilization. A 
disregard, moreover, of the rights of individuals by either the 
federal or state governments, or of the rights of states by the fed- 
eral government, leads to an unwarranted encroachment, under 
the guise of serving a paramount public interest, upon the authority 
and rights of the states, or upon the property rights of individuals, 
and makes conservation a mere pretext for confiscation. 

From the failure to recognize these principles of conservation 
peculiarly applicable to water-powers, have arisen many mistakes 
in legislation heretofore enacted ostensibly in the interests of con- 
servation. Such legislation affects two classes of property, the one 
where the element of proprietorship in the government is absent, 
and where its only rights are those arising by virtue of its sovereign 
authority to regulate commerce; the other where the government, 
in addition to its limited rights as sovereign, holds the water-power 
- lands and rights as proprietor. Obviously the rights, obligations 
and authority of a purely sovereign power of control must be dis- 
tinguished from those where the ius publicum and the ius privatum 
are combined. To the latter class belongs the control by the fed- 
eral government of water-powers which are part of the public 
domain; also of those appurtenant to lands and rights which are 
acquired, by purchase or expropriation, by a government, national 
or state, for a use authorized in the public interest. To the former 
class belongs the control of water-powers which, under the estab- 
lished law, are a part of the riparian land, the title to which is 


vested in private ownership; also, as against the federal govern- | 


ment, where the ownership or power of control is vested in the 
states. 

With respect to these classes of power of control, let us examine 
the present legislative policy. First, as to water-powers on the 
public domain. 


| 
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WatTER-PoWERS ON THE PusBLic Doman. 


As to lands upon the public domain, the federal government is 
both sovereign and proprietor. The question of its control of water- 
powers, which are part of the public domain, is, therefore, one of 
policy rather than one of constitutional law. The present avowed 
policy, however, is one of delay, hindrance, and reservation rather 
than one of encouragement to use. The public domain is mostly 
confined to the far western states, where, particularly in the moun- 
tainous regions, large and valuable undeveloped water-powers 
have long lain dormant; but their development is now economically 
feasible for markets creating a demand. They are potentially the 


‘source of stupendous industrial growth. Water-power develop- 


ment, however, involves immense expense in construction and main- 
tenance of water-power and electrical plants and of transmission 
lines. Large capital investment is necessary. Capital is furnished, 
as any other commodity, upon terms commensurate with the haz- 
ards of the enterprise, and with the degree of certainty of tenure 
and of the probability of the ultimate return of the actual invest- 
ment with fair profits thereon. As the government owns the water- 
powers on the public domain, it is proper that a charge, fair under 
all the circumstances, should be reserved for the right to utilize 
them. But the uncertainty of tenure and the onerous conditions 
imposed in grants of water-power rights upon the public domain 
have prevented any considerable development. A company or an 
individual desiring to develop water power upon the public do- 
main must first appropriate the water under the laws of the state 
where the power site is situated. This provision recognizes the 
laws of those states in which most of the public domain is situated, 
and where the common law of riparian rights has been replaced or 
modified by that of prior appropriation. It recognizes, also, the 
rule, established as to all states, that, as between the individual 
and the government, federal or state, the individual rights are 
established and enforced according to the property law of the state 
wherein the land is situated, subject always to the authority of 
the Congress to regulate commerce, that is, in the case of water- 
ways, to regulate navigation.* Before development one must, 


® Act of July 26, 1866, U. S. Rev. Stat., sec. 2339; Act of July 9, 1870, U. S. Rev. 
Stat., sec. 2340; Act of March 3, 1877 (Desert Land Act), 19 U.S. Stat. at Large, 
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upon application, obtain the permission of the Secretary of Agri- 
culture or the Secretary of the Interior, to use such portion of the 
public domain as may be necessary for a dam, power plant, and 
transmission lines; and such permit is revocable at the will of such 
department and subject to such changes and conditions as it may, 
from time to time, see fit to impose. The land still remains subject 
to entry under the homestead or mining laws and such entry may 
effect a revocation of the permit. If the jurisdiction over the land 
in question is transferred from one department to another, the 
permit is thereby automatically revoked. There is no provision 
for uniform rules, to insure certainty or consistency in the privi- 
leges conferred or in the obligations imposed.® This policy of 
legislative discouragement evolved into an avowed legislative policy 
- of complete reservation, when, in 1910, the Congress authorized 
the President, in his discretion, to withdraw from settlement, lo- 
cation, sale, or entry, any of the public lands and to reserve the 
same for water-power sites or other enumerated uses until such 
withdrawals or reservations should be revoked.!° Under the author- 
ity thus granted there have been withdrawn from location or use 
most of the desirable water-power sites upon the public domain. 
The amount of water power now undeveloped and capable of de- 
velopment in the national forests is estimated at over thirteen 
million horse-powers, as against about three hundred thousand 
horse-powers now developed. This does not include a very large, 
but less proportionate, amount of undeveloped water power on 
other parts of the public domain." | 

It is manifest that a proper conservation policy demands that 
all these water-powers be available for immediate use and that a 
definite, consistent policy be adopted with regard to their control. 
Safeguards may be provided against purely speculative entries and 
against monopoly. At the same time, the greatest encouragement 
should be given to capital for investment. The chances of any 


377; St. Anthony Falls Water-Power Co. ». Water Commissioners, 168 U. S. 349, 
365 (1897). 

® Act of February 26, 1897, 29 U. S. Stat. at Large, 599; Act of June 4, 1897, 30 
U. S. Stat. at Large, 34-36; Act of February 15, 1901, 31 U. S. Stat. at Large, 790; 
Act of February 1, 1905, 33 U. S. Stat. at Large, 628. 

10 Act of June 25, 1910, 36 U. S. Stat. at Large, 847. 
. 1 Report of Commissioner of Corporations on Water-Power Development in the 
United States, March 14, 1912, pp. 194-195. 
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automatic revocation of permits should be eliminated. The power 
of arbitrary revocation should not be reserved. If a time limit is | 
fixed, it should be for a long period, not less than fifty years. But 
any fixed time limit, without provisions for renewal upon definite 
terms, is a great obstacle to investment. Investors are reasonably 
entitled to be assured of a return of their investment with an an- 
nual profit commensurate with the hazards incurred. If, at the 
end of a fixed period, they are to forfeit their plant, or be subject 
to a renewal of their permit upon terms not agreed upon in advance, 
or be compelled to turn over their plant upon the payment merely 
of its then cost of reproduction, their service charges must be in- 
creased so that at the expiration of the permit they shall have re- 
ceived from the consumers not only interest and profits, but also 
the entire amount originally invested in structures, renewals, and 
improvements. Assurances of continuity of tenure, either by pro- 
vision for renewals of permits for definite terms or by perpetual 
permits, subject to specific rates for rentals or charges measured 
by the success of the enterprise as evidenced by profits, would 
establish a tangible and business-like basis for investment. A 
permit should be revocable only for cause and after an adjudica- 
tion. Rates to consumers should be subject to the control of the 
various states in which the product is supplied, thus making the 
control of rates subject to the same rules as are applicable to other 
similar public-service enterprises. 

These are simple problems and can be easily and wisely solved 
if they are approached in the true conservation spirit. The pres- 
ent obstacle to their solution is the too prevalent idea that proper 
regard for the interests of private investors is a heresy of conser- 
vation and that the reservation to the government of the very 
utmost possible, of profitand of advantage, is of the essence of 
conservation. 


WATER POWER AT GOVERNMENT NAVIGATION Dams. 


Under its constitutional power to regulate commerce the Con- 
gress has paramount control of navigation in the navigable streams 
and waters of the United States.” Under this power the federal 


12 Gibbons v. Ogden, 9 Wheat. (U. S.) 1 (1824); The Genesee Chief v. Fitzhugh, 
12 How. (U. S.) 443 (1851). 
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government, with the authority of the Congress, has constructed 
and maintains on rivers, at various points in the United States, 
navigation dams with locks and power appliances necessary for 
their operation. For such purpose it sometimes purchases or 
expropriates the necessary riparian lands and rights, and thereby 
becomes the proprietor, not only of the structures and appurte- 
nant appliances, but also of the riparian land and rights included 
in, or affected by, the structures and by their operation, and hence 
is owner of the water power developed at such a dam. It has no 
power or authority to construct or operate a dam for water-power 
purposes, except for its own direct use. The government could 
not, either as proprietor or sovereign, erect and operate a dam, pri- 
marily for water power, and sell or lease, either the structures and 


water-power rights or the power produced. Where, however, it’ 


owns water power created incidentally to its authorized navigation 
improvements, it may sell or lease the surplus power, not required 
for its own use, and upon such terms as it may choose to make with 
any purchaser or lessee. The right to make terms and conditions 
for such use of the water power does not rest upon the fact that the 
water power is incidental to a navigation improvement; neither 
does it rest upon the fact that the government has control of the 
river for the purposes of navigation. This right is based expressly 
upon the fact that the government by virtue of its acquirement of 
the riparian rights, holds a proprietary interest in the water power 
in question, and that, as such proprietor, it may deal as any holder 
of a proprietary interest.” 

The federal government has a certain power, arising by virtue of 
its sovereign power under the commerce clause, of control over 
navigation. This sovereign power is limited. By virtue of that 
power alone it has no ownership or control over water-powers as 
such, whether they be developed at navigation dams or otherwise. 
It may acquire further rights, either of ownership or of control, by 
attaching to its sovereign right certain proprietary rights; and it is 
the extent of its acquirement of such proprietary rights which, 
- mainly, determines the relations and obligations between the gov- 
ernment and the riparian. In the foregoing I have assumed that 
when the government entered upon the construction of a naviga- 


18 Green Bay Co. v. The Patten Paper Co., 172 U. S. 58, 173 U. S. 179 (1899). 


610 HARVARD LAW REVIEW. 
tion dam, it acquired, not only sufficient riparian land for its dam 
abutments and other rights within the bed, but also the riparian 
water-power rights affected by the dam; that is, that it became, by 
purchase, or otherwise, through private or state grants, or both, 
proprietor of the water power itself. Such were the circumstances. 
in the case of the Green Bay Co. v. Patten Paper Co. 

To cite that case, however, as authority for the claim that, be- 
cause the navigation dam has been constructed by the government 
under its constitutional power of control over navigation, it thereby 
acquires eithgr ownership or control over all the water power de-" 
veloped at the navigation dam, is to lose sight of many obvious and 
controlling distinctions. It is not necessary here to decide the 
question, which is sometimes disputed, whether the government 
has the right to condemn, or even to acquire by purchase, any 
water-power rights beyond those which are reasonably necessary 
to enable it to construct and operate the navigation dam. That it 
may do so, at least to the extent required for navigation purposes, 
is manifest. That it has no ownership or control of any amount | 
of water power beyond the quantity required for such navigation 
purposes, except through an acquirement for which compensation 
is made, is equally manifest. The mere fact that the surplus water 
power is developed by the navigation dam does not change the 
proprietary right to such water power from the riparian to the sov- 
ereign. The water power is not “created” by the dam. It was cre- 
ated by nature when the quantity of flow and the head and fall 
were made a natural incident to the riparian real estate. Its owner- 
ship in the riparian, established by nature, was confirmed by the 
law of the land which vested it in him as a property right ture nature. 
Its incidental development through a construction by one who is 
not its owner does not change its ownership, any more than would 
the fetching to market by one man of goods owned by another. 

It is consistent with its constitutional power of navigation control, 
that the government should have or acquire the right to occupy the 
bed of the stream with its navigation dam, the right thereby to 
develop and use such an amount of water power as is necessary to 
operate the dam for navigation purposes, the right to raise and lower 
the waters in the pool above the dam in the operation of the locks, 
the right to acquire land for dam abutments, flowage and other 
necessary purposes, and that, to the extent reasonably necessary 
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for purely navigation purposes, it should assert and exercise these 
rights, so belonging to it or so acquired, as paramount to the rights 
of ownership or of use belonging to the riparian. But the reason- 
able necessity for navigation purposes marks the limit of the rights 
which the government has or can acquire against the will of the 
riparian, or as purely paramount rights. 

We have here a surplus water power, developed incidentally to 
the navigation improvement, the government owning and controll- 
ing to the limit of navigation interest, the riparian owning the re- 
maining rights. This is an obverse case to the development by the 
riparian of the water-power dam, under consent of the government 
acting in the interests of navigation; for in the latter case the navi- 
gation facilities are incidental to the water-power improvement. 
In both instances the question of the rights and obligations be- 
tween the government and the riparian can be properly solved only 
by observing the distinctions arising from the sources of their re- 
spective rights. If it were physically feasible, as it might be in some 
cases, that the surplus water power could be utilized without the 
aid of the navigation dam, the riparian would have the right to 
enjoy the full beneficial use of such power, subject to the condition 
that he did not affect the flow at the navigation dam in such a way 
as to interfere with its operation for navigation. This might be 
done, for example, by constructing around the pool created by the 
navigation dam, or, if the contour of the river permitted, by con- 
structing across the owner’s land from a point above the pool to 
a point below the dam; but the expense of such development in 
most instances would be prohibitive. The possibility, however, il- 
lustrates the nature of the riparian right. On the other hand, to 
allow the riparian the free use of the development of his surplus 
water power afforded by the navigation dam itself, would give to 
him a financial advantage from the navigation development. If, 
therefore, he were to use his surplus water power under the navi- 
gation development, instead of by a more expensive independent 
water-power development, it would be proper, regardless of his 
technical legal rights, that he should pay to the government for 
such advantage an annual charge based upon the fair cost of con- 
struction and maintenance, not of the navigation dam and facilities 
as constructed by the government, but of such water-power dam as 
would have been reasonably necessary if the navigation improve- 
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ment had not been made. These should be matters of contract 
adjustment between the government and the riparian. What we 
are here interested in is the fact, that, without acquirement by 
the government with compensation, the surplus water power at 
navigation dams belongs to the riparian; meaning by surplus 


water power, all water power and all use of the water, not reason- 


ably necessary to the operation of the,dam as a navigation facility. 

This distinction between the proprietary interest of the govern- 
ment and its right of control as sovereign under its constitutional 
power to regulate navigation, is an important one; for the refusal, 
by avowed advocates of conservation, to recognize this distinction, 
has occasioned disputes which have become the most serious ob- 
struction to the utilization, and, therefore, to the conservation, of 
water-powers appurtenant to private riparian lands. This leads 
to a discussion of the legislative policy of conservation as applied 
to private riparian water-powers upon navigable streams. 


PRIVATE RIPARIAN WATER-POWERS. 


Subject to the paramount control of the federal government to 
protect navigation, as already defined, the control of water-powers 
upon all streams, navigable or unnavigable, belongs to the states 
within which the water-powers are located. This applies to all the 
original states and to states since admitted to the union; and, as 
between the state and individuals, the proprietary interest and its 
character and extent are determined by the law of property rights 
as established in the respective states.“ In accordance with these | 
principles, so definitely fixed, the Congress has expressly recognized, 
by federal statutes, the controlling efficacy of local property laws 
and customs, with regard to water rights, existing in those states 
where the common law has been either repudiated or modified, and 
has, in statutory terms, confirmed the rule established by the de- 
cisions just cited from the federal Supreme Court. Nevertheless, 
inconsistently, in the face of these admitted rules of state control 


4 St. Anthony Falls Water-Power Co. v. Water Commissioners, 168 U. S. 349, and 
cases cited in opinion. 

® Act of July 26, 1866, 14 U. S. Stat. at Large, 253, and other federal statutes above 
cited; also Act of March 3, 1891 (Repeal of Timber Culture Laws), 26 U. S. Stat. . 
at Large 1093. 
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for water-power purposes, the United States Forest Service, as- 
suming to act under its authority for establishing rules, has in- 
directly encroached upon the power of the states to control water- 
courses, by establishing restrictive rules and regulations for such 
parts of the public domain as are essential for dam and reservoir 
sites, canals, transmission lines, and for similar uses, thus extending, 
indirectly, the policy, or lack pf policy, of revocable permits and in- 
secure tenure of investors, to the development of water-powers upon 
many navigable and unnavigable streams and watercourses, the 
control of which, for water-power purposes, belongs to the states.” 

Accordingly, in order to determine the law of property rights of 
the individual as against the state, or of either or both as against 
the federal government, and, therefore, to determine the rule by 


which the federal government itself and its courts are bound, we | 


have to resort to the law as established by the respective states. 
So it is that in Arizona, Colorado, Idaho, New Mexico, Nevada, 
Utah, and Wyoming the so-called “Colorado doctrine” governs, 
whereby the common law of riparian ownership and control of 
water-powers is repudiated and the law of control by the state pre- 
vails, state statutes allowing and regulating appropriation of waters 
for power and other private uses with preference in the order of 
actual appropriation.” In others of the far western states there 
prevails the “California doctrine,” by which the common law of 
riparian rights governs, modified only by appropriation rights vested 
before the riparian lands passed to private ownership. This is 
the rule in California, Kansas, Montana, North Dakota, Okla- 
homa, South Dakota, and other states.!® 

In the states lying east of or bordering upon the Mississippi 
River, the common-law rule of riparian rights generally prevails. 
In these states, to the extent that the common law of riparian rights 
has been retained, the right to the beneficial use of the water-power 
appurtenant to riparian land is a part and parcel of the land and 
belongs to the riparian owner. The state has no right of ownership 
or control in a proprietary sense. Its rights are confined to that of 


16 See Forest Service “Use Book” issued December 28, 1910. 

17 Land & Canal Co. v. Ditch Co., 18 Colo. 1, 30 Pac. 1032 (1892); Kansas ». 
Colorado, 206 U. S. 46 (1907); Boquillas Co. v. Curtis, 213 U. S. 339 (1909); United 
States v. Rio Grande Co., 174 U. S. 690, 706 (1899). 

18 Lux v. Haggin, 69 Cal. 255, 10 Pac. 674 (1886); Bigelow v. Draper, 6 N. D. 152, 
69 N. W. 570 (1896); Sturr ». Beck, 6 Dak. 71, 133 U. S. 541 (1890). 
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a sovereign power of control for the public use of navigation. All 
proprietary interests belong to the riparian, and extend to all ben- 
eficial uses of the water-power including the revenues therefrom.'® 
The distinction as to navigable streams, that in some states the 
riparian title extends only to high-water mark with the limited 
sovereign title in the bed and waters, and that in other states the 
riparian title extends to the middle .of the stream, subject to the 
sovereign control for navigation, is, for practical purposes, merely 
speculative.” The rule is the same whether the stream be intra- 
state, interstate, or an international boundary.” 

These rights, reserved to and established in the states, and these 
property rights of beneficial use, fixed by the law of the states in 
the riparian, are subject only to the paramount control of the fed- 
eral government for the definite and specific purpose of protecting 
navigation. The authority of the Congress is limited to the pre- 
vention of any unreasonable interference with navigation. Al- 
though the interests of navigation are paramount, the sovereign 
right of the government, national or state, to control or protect for 
this or other public use, while a conflicting interest, is not incon- 
sistent with the exercise of the private right. Each must have re- 
gard for the other, but the private right persists up to the point 
where its exercise becomes an unreasonable interference with the 
public right. Both rights are limited, but the exercise of the lim- 
ited public right cannot be used as a means of extinguishing or ap- 
propriating the private right.” 


GOVERNMENT CONTROL OF PRIVATE WATER-POWER Dams. 


With the object of protecting highway streams from unreasonable 
interference with navigation by private structures, including water- 


19 St. Anthony Falls Water-Power Co. v. Water Commissioners, 168 U. S. 358, citing 
the property law of Minnesota which is substantially that of all riparian-right states. 

20 Union Depot Co. v. Brunswick, 31 Minn. 297,17 N. W. 626 (1883); Lamprey z. State, 
52 Minn. 181, 53 N. W. 1139 (1893); Hobart v. Hall, 174 Fed. 433, aff’d 186 Fed. 426 (1911). 

*1 United States v. Chandler-Dunbar Co., 209 U. S. 447 (1908); Niagara County ». 
‘College Heights Co., 111 N. Y. App. Div. 770, 98 N. Y. Supp. 4 (1906); People ». 
Smith, 70 N. Y. App. Div. 543, 75 N. Y. Supp. 1100 (1902); aff’d 175 N. Y. 469, 67 
N. E. 1088 (1903). 

# Union Bridge Co. v. United States, 204 U. S. 364, 399 (1907). 

% State ex rel. Wausau Street Ry. Co. v. Bancroft, 148 Wis. 124, 134 N. W. 330 
(1912); Crookston Co. v. Sprague, 91 Minn. 461, 98 N. W. 347 (1904). On this and 
other points see “ Limitations of Federal Control of Water-Powers” by Rome G. 
Brown, Senate Document No. 721, 62d Congress, 2d Session. 


| 
— 
} 
al 
i} 
| 
5 { 
& 
| 
| 
| 
— 
| 
| 
| 
1} 
i 
i | 
it 
— 
ot 
i | 
i 
if 
ig 
| 
ug 
\ 
ig 
| 
a 


THE CONSERVATION OF, WATER-POWERS. 615 


power dams, the Congress has provided that such structures are 
prohibited except with the consent of the Congress and that the 
plans shall be subject to the approval of the Secretary of War and 
of the Chief of Engineers.“ The influence of one view of the policy 
of conservation is shown by later legislation compelling, at the ex- 
pense of private owners, the construction and maintenance in 
water-power dams of navigation locks and the furnishing of power 
to operate the same, and imposing charges out of revenues from 
the water-power, to be used to promote navigation in other parts 
of the stream; also limiting the period of federal consent to fifty 
years, without any provisions for renewal or for compensation, at 
the expiration of that period, for the cost or value of structures.” 
As late as 1910 the National Waterways Commission, referring to 
the attempt of the federal government to collect tolls from the rev- 
enues of the private water-power owner, stated that it was without 
authority, and that such tolls, if imposed, could not be collected, 
because the federal government has no proprietary interest and 
no right arbitrarily to grant or withhold consent, and that such 
tolls could not be levied on the theory of a tax, because they dis- 
criminated against future developments in favor of those already 
made.” This was after a most thorough examination of the prac- 
tical and legal questions involved, both in Congress and at special 
hearings before the commission. Yet, in March, 1912, the same 
.commission, in its final report, urges complete federal control, 
under the commerce clause, of all hydro-electric plants: upon all 
streams and in all states, and that, until such control be exercised, 
charges be made in favor of the government out of the revenues 
of the private water-powers in order to create a fund for the general 
purposes of navigation improvement.”” An attempt is now being 
made in the Congress to insert in the so-called Connecticut River 
Bill a provision for such revenue charges, and the chief supporter 
of this proposition is the Chairman of the National Waterways 


% Act of September 19, 1890, 20 U. S. Stat. at Large, 426; Act of July 13, 1892, 
27 U. S. Stat. at Large, 88; Act of March 3, 1899, 30 U. S. Stat. at Large, 1121. 

% Act of June 21, 1906, 34 U. S. Stat. at Large, 386; Act of June 23, 1910, 36 U. S. 
Stat. at Large, 593. e 

% Report National Waterways Commission, Senate Document No. 469, 62d Con- 
gress, 2d Session, p. 86. 

27 Report National Waterways Commission, Senate Document No. 469, 62d Con- 
gress, 2d Session, p. 61. 
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Commission.”* The same policy was also supported by Secretary of 
War Stimson, Secretary of the Interior Fisher, and by President 
Taft.” 

The dispute over this question, which has been carried on in the 
Congress for several years, and which is now at its height, has 
been, and threatens to continue, a serious obstacle to private 
water-power development. It is a dispute between ultra-conserva- 
tionists, upon the one side, and the more conservative element, 
upon the other. The source of the difficulty is obviously the growing 
tendency to depart from the practical and fundamental principle of 
conservation of water-powers, which is to promote their immediate 
and general utilization, and to view private water-powers pri- 
marily as a possible source of direct revenue for public use. 

It is in this respect that the drastic innovations of the Dam Acts 
of 1906 and 1910 have discouraged water-power development. 
They put upon the owner the burden of a large initial expense in 
favor of the government, and limit the right, acquired under con- 
sent of the Congress, to a period of fifty years, without any provision 
for adjustment between the owner and the government at the end 
of that period. And the power is reserved to revoke the permit at 
any time, upon paying to the owner the then reasonable value of 
the physical plant.*® Such provisions are naturally obstacles to 
improvement; and the National Waterways Commission, in its 
final report, says, with reference to them, that 


“experience has shown that these provisions are not well suited to en- 
courage development of water power or to protect the public interest. 
Nothing is more discouraging to the investor of capital than uncertainty. 
. . . The necessity of amortizing the plant, in addition to all other costs 
of rendering the services, will inevitably result in an increased charge 
to the consumer, which amounts to a tax of doubtful equity on the local 


28 See majority and minority reports United States Senate Commerce Com- 
mittee, No. 1131, 62d Congress, 3d Session. See ‘‘ Who Owns the Water-Powers ” 
by Rome G. Brown, Case and Comment, March, 1913. 

2° See Report Commerce Committee on the Coosa River Bill, S. 7243, 62d Congress, 
2d Session; veto message of the President on the same bill; but compare opinion of 
Secretary of War Taft in Des Plaines River matter, February 23, 1907; Report House 
Committee on Interstate and Foreign Commerce, February 25, 1909, 60th Congress, 
2d Session. 

8° Act of June 21, 1906, 34 U.S. Stat. at Large, 386; Act of June 23, 1910, 36 U.S. 
Stat. at Large, 593. 
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community for the benefit of the general government. This unnecessary 
burden could be avoided if Congress would enact legislation providing 
for a more equitable form of franchise.” * 


It is apparent that consent should be without limit of time, for 
the interests of navigation and of the public, so far as any public 
right of control over the water-power exists, are preserved by the 
other general provisions of these acts. 

Under the discussion of government navigation dams above, the 
iimitations between private and federal control of the water-powers 
in navigable streams have been suggested. In these questions there 
are three classes of disputants, representing two extremes and a 
conservative mean. One extreme claim is that, both at navigation 
dams and at private water-power dams, the federal government — 
has a right to assert and should assert not only control but even 
ownership, of all the water-power developed; that in the case of 
“navigation dams no rights of the riparian should be recognized; and 
that in the case of water-power dams built by the riparian only 
such rights of beneficial use should be allowed to the riparian as 
will fairly compensate him for the expense which he has incurred 
in the improvement, —a concession by the government in con- 
sideration that the government without expense has obtained, as 
incidental to the water-power development, certain navigation 
facilities. The other extreme is the claim that the riparian owns 
everything and that the government should receive no facilities or 
advantage from the use of the bed, or of the real estate or of water- 
power rights, whether for navigation purposes or otherwise, except 
upon full compensation to the riparian. 

Neither of these views is logical or consistent with the proper 
view of the constitutional rights and obligations of the parties 
concerned. It is practically impossible to fix in all cases an adjust- 
ment precisely in accordance with the strict legal rights. A proper 
governmental policy can never be adopted, however, without re- 

jecting both these extreme views by a recognition of the general 
principles governing the constitutional powers of the government 
upon the one hand and the property rights of the riparian upon the 
other. 


81 Report National Waterways Commission, Senate Document 469, 62d Congress, 
ad Session, p. 54. 
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It is hopeless to discuss these questions with those legislators 
who refuse to recognize any distinction between the constitutional 
right of the Congress, as fixed by a proper regard for the limitations 
of constitutional authority, and the power of the Congress to do this 
or that thing, measuring such power only by the possible inability 
of those against whom it is exerted to protect themselves. There 
is a vast difference between mere physical or brute power and a 
right based upon authority. It is true that under its authority to 
protect navigation the Congress may prohibit, as it does, the con- 
struction of private water-power dams in navigable streams, except 
with congressional consent. But its right to reserve and exercise 
such power of consent extends no further than the general right to 
which it is an incident, that is, the right to protect navigation. To 
the extent necessary to protect navigation, and to that extent only, 
is the right and power of consent exercised with authority. It is 
useless to argue with a legislator who says that, having the right of 
prohibition except upon consent, the Congress has, therefore, not 
only the power, but the constitutional right, arbitrarily to give or 
to withhold the consent, and that having such arbitrary power, it 
has not only the power but also the right to attach any condition, 
of whatever nature or for whatever purpose it may choose, to the 
granting of the consent. 

I am here discussing the question of a wise constitutional policy, 
assuming the exercise by the Congress only of rights and powers 
authorized by the Constitution, and assuming that every member 
of the Congress has regard for his oath to support that Constitution. 
It is not an answer, therefore, to any of the propositions which are 
here suggested, to ask whether and how, under the Constitution, a 
private riparian owner could prevent drastic, arbitrary and uncon- 
stitutional legislation, either by mandamus against the Congress or 
against any of the executive departments whose action should 
exceed the rights expressly limited by the Constitution. It is upon 
this asserted unlimited power of the Congress, arbitrarily to with- 
hold consent to the building of water-power dams upon navigable 
streams, as distinguished from its really authorized, constitutional 
and limited right, that has been based the attempt to impose 
drastic and confiscatory burdens upon the riparian in connection 
with legislation providing for private water-power dams. Among 
such attempted unconstitutional burdens are those of tolls or 
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charges from the proceeds of the water-power for revenue 
purposes. 

Charges for revenue, to be paid out of the proceeds of the water- 
power, either as already provided in federal statutes or as proposed 
to be extended, should be avoided, not only on the ground of lack 
of constitutional authority to impose and enforce such charges, but 
also because the exaction of such tribute is against a wise policy. 
Under the principles excluding any proprietary right in the federal 
government, already shown, and fixing the proprietary interest in 
the riparian owner, it follows that the levy of tolls by the federal 
government is unjustified; for after the private riparian owner 
has been burdened with the expense of locks and of their operation, 
and has conformed his works, at his own expense, to present and 
future navigation purposes, and is obligated to operate them subject 
to the uses for navigation, then all the remaining beneficial uses 
belong to him. If the property law peculiar to any particular state 
limits the common-law riparian right so as to give to the public 
any right of advantage further than it would have under the strictly 
common-law rule, then such advantage, so far as the water-power 
itself is concerned, belongs to, and is subject to the control only 
of, the state government. The exaction of tolls or charges, there- 
fore, beyond the limits indicated, is an encroachment upon the 
rights of the states or of the individual riparian, or of both. The 
legal limitation of the power to levy charges is that governing the 
imposition of a license fee usually arising from the power of regu- 
lation, which, in this case, is a power, not of exaction of revenue or 
of prohibition, but one purely of regulation for a specified purpose. 
Such fee may be based upon the actual expense occasioned to the 
government in supervising and in carrying out the requirements 
for the issuance of the license.” 

But, besides being without authority, the exaction of such tolls 
operates as a discouragement to development. This results, not 
merely from the fact itself of toll charges, but also from the manner 


2 Tt may include not only the expense of issuing the license, “but also the additional 
labor of officers and other expenses imposed by the business for which the license is 
issued, but nothiag beyond this. . . . The amount of the license fee or charge is to 
be considered in determining whether the exaction is not really one of revenue or pro- 
hibition instead of regulation.” City of Ottumwa ». Zekind, 95 Ia. 622 (1895); 
Savage v. Jones, 225 U.S. 501 (1912). See also State ex rel. Wausau Ry. Co. v. Ban- 
croft, supra, declaring as confiscatory tolls by the state under the guise of regulation. 
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in which they are imposed. The fact of their imposition and their 
amount are left uncertain and changeable at any time at the will of 
him who happens to be the head of the War Department. The man- 
ufacture and distribution of energy from water-power are mostly 
intrastate, and the matter of regulation of rates is, therefore, 
primarily a matter of state regulation. For this purpose most states 
have commissions, affording means of proper adjudication, con- 
sistent with local conditions. Moreover, any charge for revenue 
to the federal government means increased expense of operation 
which must be taken into consideration by any tribunal fixing 
rates to the consumer. Federal tolls, even though used for the gen- 
eral improvement of navigation, impose an unequal burden upon 
comparatively isolated localities for a general public benefit; and 
at the same time that they thus diminish the advantage to the 
locality in which the water-power is situated, they encroach upon 
the right of control by the local state authorities. 

This dispute, which is now waging in the Congress, is important 
here because the inconsistent and uncertain provisions heretofore 
made and the failure to adopt a definite, business-like policy have 
been and are antagonistic to the cause of conservation, which, in the 
case of water-powers, as we have seen, is to promote rapid and wide 
utilization. Projected developments have been abandoned or post- 
poned, because investors halt before the burdens, the uncertainties 
and unnecessary hazards placed upon such investments. Besides 
their adaptability to the manufacture of electrical energy for general 
distribution, water-powers are peculiarly fitted for the manufacture 
of certain products. In some instances large industries have been 
turned from this country to others, for the very reason that the 
attitude of the government toward private water-power develop- 
ment made investments here insecure.** There has been for a 
long time at Washington a sort of deadlock between those rep- 
resenting the two sides of this question. The majority in the 
Congress oppose the levy of tolls by the federal government as 
repugnant to constitutional law and as against a wise policy; 


% “Water Power in the United States” by M. O. Leighton, Chief Hydrographer 
of the Geological Survey, in Annals of the American Academy of Political and 
Social Science, May, 1909; Report by Senator Bankhead, from Committee on Com- 
‘merce accompanying S. 7343, the bill for dam across Coosa River, 62d Congress, 
2d Session. 
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while the executive departments of government generally have 
been in favor of such tolls.** The result has been the retardation 
of water-power development upon navigable streams. 


The usual arguments against “big business” and against monop- . 


olies have been urged in favor, not only of general federal control, 
but also of the exaction of tolls. The pseudo-conservationist as- 
sumes that water-power is a comparatively inexpensive source of 
energy and that, therefore, investors in water-power developments 
can compete with steam power, although subject to the levying 
of large and uncertain tributes, not only out of their original 
investment, but also out of their income. As a matter of fact, the 
development of a hydro-electric plant requires a capital investment 
per horse-power produced so great that, as against the original in- 
vestment in a steam plant together with the cost of fuel, it is only 
in exceptional cases that even without extraordinary burdens 
the water-power plant is the more economical. Moreover, the 
hazards of the investment are greater in the case of water-powers, 
and the most economical development of water-power requires 
an auxiliary steam plant to supplement the water-power at lower 
stages of flow. Water-power development requires big capital 
and means big business. As to its regulation and control, including 
the matter of rates, it is subject to the same laws and tribunals 
as other similar public-service enterprises. The exaction of tolls 
has no anti-monopoly effect, except as it prevents investments 
altogether. On the other hand, it creates an extra tax or charge 
upon the consumer, to the extent that it increases the cost of 
operation. 


4 See report of sub-committee on dams and water-powers to Committee on Inter- 
state and Foreign Commerce, House of Representatives, 6oth Congress, 2d Session, 
February 25, 1909, showing President’s veto of Rainy River Dam Bill, House Com- 
mittee Report on same, President’s veto of James River Dam Bill, and other docu- 
ments; Report Senate Committee on Commerce on James River Dam Bill, being 
Report No. 585, 6oth Congress, rst Session; Report of Senate Committee on Commerce 
on Senate Bill 7343, the Coosa River Dam Bill, 62d Congress, 2d Session; President’s 
veto message of Coosa River Dam Bill, Senate Document 949, 62d Congress, 2d Ses- 
sion; Majority and minority reports of Senate Commerce Committee, 62d Congress, 
3d Session, on Senate Bill 8033, the Connecticut River Bill; also debates in the United 
States Senate, Congressional Record, February, 1913, on Connecticut River Bill. 
The President, Secretary of War, and Secretary of the Interior favored the inclusion 
of toll charges in the Connecticut River Bill; but they were eliminated from the bill 
by vote of 53 to 29, and the bill passed the Senate as so amended by a vote of 74 to 12. 
See Congressional Record of February 17, 1913. 
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The appropriation by the government of a portion of the proceeds 
belonging to the riparian out of the beneficial use of his water-power 
has, indeed, a tendency to create and to promote water-power 
monopoly. Since the dispute in the Congress over these questions 
was precipitated about six years ago, water-power development 
upon navigable streams in this country, except those constructed 
under prior acts of the Congress, has been comparatively at a 
standstill. Water-power development has since been confined 
mostly to the small streams where congressional consent was not 
required. Millions of capital have been ready and are still ready 
and anxious for investment, if fair and safe provisions may be ob- 
tained. In the meantime enterprises under previous legislation, for- 
ever free from special burdens, are monopolizing the water-power 
markets, in which the supply is thus artificially limited. Thus by 
discouraging development of water-power commercially feasible, 
as well as by exacting charges which new enterprises might prefer 
to bear rather than to be deprived of the necessary legislative con- 
sent, a monopolistic advantage is given to those who have already 
developed, as against those who propose, future developments. In 
the meantime the large undeveloped water-powers of the country 
are going to waste and conservation, in its own name, is defeating 
itself. 


FEDERAL OBSTACLES TO CONSERVATION. 


From the foregoing it is apparent that the affirmative policy of 
the Congress, so far as formulated, in respect to water-powers, is 
already too much one of reservation, or of hindrance to develop- 
ment. It is antagonistic to the utilization of this inexhaustible 
source of energy, and, therefore, an obstacle to conservation. The 
failure on the part of the Congress to establish a definite, consist- 
ent, and business-like policy is an additional obstacle. The diffi- 
culties are further increased by the attitude of those who insist, 
under the guise of conserving natural resources, upon using the 
water-powers as a means of revenue to the federal government, 
instead of regarding them as an economical and practical means 
of promoting the industrial developments of the localities in which 
they are situated. Indeed, in some instances where the question 
of federal revenue is not involved, there seems to be a disposition 
to assert the right of control merely for the sake of emphasizing 
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the power of the federal government as against the rights of the 
respective states and of their citizens. 

In one instance even treaty provisions are disregarded. The 
United States and Great Britain, in 1910, ratified a treaty between 
the two nations by which the diversions for power at Niagara Falls 
were expressly limited to specific quantities for each side of the 
international boundary.» The amounts of diversion allowed were 
fixed from the computations of the United States engineers and 
other experts as being neither a hindrance to navigation nor to the 
scenic beauty of the Falls. Pending the negotiations for the treaty, 
and as a tentative arrangement, a statute was passed limiting the 
amounts of diversion upon this side of the river to amounts less 
than those afterwards fixed by the treaty and restricting importa- 
tion to this side of power from the Canadian side.** Since the 
ratification of the treaty, several bills have been presented to carry 
out its object and terms, but for successive sessions such bills have 
been opposed by those assuming to act in the interests of conserva- 
tion, so that the restrictions and limitations existing before the 
treaty have been continued in force. 

The treaty expressly limited the diversion upon the American 
side to less than thirty-six per cent of the total amount of diversion 
allowed upon both sides, the total amount being fixed below the 
amount which would affect either navigation or scenic beauty or 
any public interest. That the diversions could not affect naviga- 
tion in the slightest degree is apparent and is conceded by all engi- 
neers. The only basis for federal interference is therefore lacking. 
However, under an imaginary constitutional power in the Congress 
to protect scenic beauty, the Burton Act of 1906 was passed pend- 
ing the treaty negotiations. A dozen years before, in accordance 
with their property rights, arising from riparian holdings and legis- 
lative grants from the state of New York, two companies had in- 
vested millions of dollars in the construction of plants, upon the 
American side, requiring for their operation at full capacity diver- 

sions from the falls of amounts of water not exceeding the amounts 
afterwards fixed by the treaty for the American side. The conser- 


% Treaty between United States and Great Britain as to boundary waters between 
United States and Canada, proclaimed May 13, 1910, Treaty Series 548. 

% Act of June 29, 1906, and joint resolution of March 3, 1909, being House Joint 
Resolution No. 262. 


if 
i] 
i 
q 
4 
q 


624 HARVARD LAW REVIEW. 


vation of scenic beauty was thus assured by the treaty provisions 
and at the same time interference with navigation was prevented, 
for the treaty amounts were based upon careful scientific inves- 
tigation. It is manifest that, especially after the treaty, the 
Congress had no constitutional right to limit directly or indirectly 
diversions upon either side, — at least, not to any amounts below 
those fixed: by the treaty. Diversions beyond the treaty limits 
were, by the treaty, discouraged and, in fact, prevented. The 
treaty contemplated unrestricted rights of importation. 

None of the American investors have ever asked Congress for 
permission to divert a single cubic foot of water beyond the limits 
expressly fixed by the treaty; but have confined their requests to 
have the statutory authority for permits extended to the limits 
fixed by the treaty. At the same time, Canadian investors have 
asked for permission to import to this side the electrical energy 
manufactured from the water-power that they develop within the 
limits fixed by the treaty. Nevertheless, these requests, which are 
consistent with and promotive of the true policy of conservation, 
whether it be viewed as a conservation of power or of scenic beauty, 
have been vigorously opposed by certain self-styled ‘‘defenders” 
of Niagara, who misrepresent to the public the nature of the re- 
quests made by the American investors at Niagara and distort those 
reasonable requests into demands for unlimited permits for diver- 
sion. Those investors are heralded as assailants of the beautiful 
Niagara. Their modest prayer for an observation of the limited 
treaty provisions is heralded as a wholesale ‘‘attack”’ which threat- 
ens the very “life of the falls” and as an attempt to “cut the 
throat of beauty for gold.” *’ It has been demonstrated that 
whatever unwatering of the crest of the falls has occurred in past 
years has been due entirely to the natural gradual recession of the 
apex of the Horseshoe falls, and is not due at all to any water- 
power diversions. In fact, the extra amount of diversion which is 
asked, and which is allowed by the treaty, upon the American side, 
over the amounts now allowed by continuing in force the original 
statute enacted as a modus vivendi pending the negotiations of the 


_ 7 See “The Defender of Niagara” in Cosmopolitan Magazine, April, 1913. 
For similar, prejudiced and grossly erroneous views of the Niagara question see also 
“ An Expensive Experiment ” by R. P. Bolton, The Baker & Taylor Co., New York, 
1913; and the “ Outlook,” March 29, 1913. 
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treaty, is only 4400 cubic feet a second, or less than eight per cent 
of the total amount fixed by the treaty and less than two per cent 
of the total ordinary flow over the falls, which amount has been 
demonstrated to be utterly inappreciable so far as it could possibly 
affect either scenic beauty or any public interest.** 

The result has been the prevention of further development of 
industries on this side of the river, where there is a demand for 
immediate use of all the electrical energy that could be produced 
on the American side and of all that could be imported from the 
Canadian side; at the same time there is a forced and steadily 
increasing industrial development upon the Canadian side, where 
the use of the falls for power is limited only by the terms of the 
treaty. As fast as the electrical energy manufactured from the 
water-power allowed to the Canadian side is taken up there, the 
amount which can ever be imported to this country is permanently 
decreased. The extra amount allowed by the treaty for use upon 
this side over the limit retained by federal legislation, is still un- 
utilized. Thus, in the name of conservation, industrial growth 
and all other advantages of water-power development and use are 
promoted by the United States Congress upon the Canadian side 
at the same time that they are retarded upon the American side. 
A more unreasonable and suicidal thwarting of the true policy of 
conservation could not be devised. 


CONSERVATION UNDER STATE LEGISLATION. 


Some well-meaning friends of conservation seem to be obsessed 
with the idea that ownership and control by the government, 
federal or state, of water-powers must be extended to the utmost 
limits, and that constitutional prohibitions may be justifiably dis- 
regarded or evaded in so far as they stand in the way of carrying 


38 See Report of Hearings before House Committee on Foreign Affairs, January 16, 
1912, and following days, on House bills, “to give effect to the fifth article of treaty 
between the United States and Great Britain, signed January 11, 1909’; also report of 
hearings before House Committee on Rivers and Harbors, January, rgr1, on the same 


subject; also Report of Hearings before House Committee on Rivers and Harbors, - 


April, 1906, on the Burton Act; also report on “Water-Powers of Canada,” published 
by Commission of Conservation of Canada, September, 1911; also see Reports No. 
1488, House Committee on Foreign Affairs, February 8 and February 25, 1913, 
62d Congress, 3d Session, majority and minority reports on H. R. 28674. 
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out this idea. It is the blind adherence to this unlawful and unwise 
policy which has the greatest effect in maintaining a barrier to what 
is really the conservation of water-powers, because it discourages. 
and obstructs proper and constitutional legislation for the promo- 
tion of water-power development. That this is frue with respect. 
to federal legislation has been shown. But the same fallacy pre- 
vails among many conservationists with respect to state legislation. 
The theory is too prevalent that, because the federal Supreme Court. 
has fixed the state law as the law of property rights with regard 
to water-powers, therefore the power and authority of the state 
over water-powers are unlimited. This idea disregards the funda- 
mental proposition of constitutional law that, where vested prop- 
erty rights are established by the common law of a state, then such 
rights cannot be diminished or destroyed except by due process. 
of law; and that, therefore, they cannot be taken away by any 
fiat of the voters whether in the form of a state statute or in the 
form of an amendment to the state constitution. The law of the 
state by which property rights are determined is the state common 
law as adjudicated by the decisions of the highest court of the state.®* 
The rule of property right so fixed is binding upon all courts, in- 
cluding the federal courts, so far as concerns property: rights within 
the state in question. The fact that in some states a more ex- 
tended rule of ownership and control by the state has been estab- 
lished than in other states as the law of property rights, or that 
the rule is radically different in different states, does not justify 
the conclusion that any state may arbitrarily change the rule of 
property rights from that which has once been established. The 
fact that one rule in one state has been established with a better 
regard for public policy, than the rule established in another state, 
or that one is more promotive of general conservation than another, 
does not permit an arbitrary change of property law in a state 
where the rule may be less favorable to general public advantage. 
As to each state we have to take the rule of property rights as we 
there find it, and, having regard for that rule, work out, as far as. 
possible, consistently with the law, the objects of conservation. 


39 St. Anthony Falls Water-Power Co. v. Water Commissioners, 168 U. S. 340, 
365, 371, and cases cited in the opinion; Fallbrook Irrigation District v. Bradley, 164 
U. S. 112, 159 (1896); Kansas v. Colorado, 206 U. S. 46, 94 (1907); United States ».. 
Rio Grande Co., 174 U. S. 690, 702 (1899). 
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The too prevalent disregard of these distinctions, and persistent 
attempts, regardless of constitutional limitations, to thrust aside 
these obstacles presented by the law, have tended to discredit and 
to retard the cause of conservation. 

Attempt at conservation by constitutional fiat is illustrated by 
the adoption, in 1889, in the state of North Dakota, of a constitu- 
tional amendment providing that “‘all flowing streams and natural 
watercourses shall forever remain the property of the State for 
mining, irrigation, and manufacturing purposes.” “° The decisions 
of the state supreme court had, as against subsequent appropriation, 
already established the law of riparian rights as the property law 
of that state.“ In a later case this constitutional provision was 
invoked as abolishing that law of riparian rights; but the state 
supreme court held that this section of the constitution would itself 
be unconstitutional if it appeared that the property rights, as fixed 
by the previous decisions of the state court, were thereby to be 
invaded.” Similar attempts, all-of them unsuccessful, have been 
made to change a state common law of riparian rights to one of 
state control and ownership of water-powers. Such was the at- 
tempt made in the Minnesota legislature of 1911 when the Wis- 
consin water-power statute of that year was urged for. passage. 
Although it passed the house it was stopped in the senate upon 
the opinion of the attorney-general that it was confiscatory and 
unconstitutional. 

The same year, however, a statute was passed in Wisconsin 
attempting to change the law of riparian rights established in that 
state to the law of,state ownership and control of water-powers.* 
This legislation proceeded on the theory, declared in its preamble, 
that all the beneficial use and natural energy of the water of nav- 
igable streams in that state belong to the state in trust for all the 
people and are subject to the control of the state for the public 
good. Beside other drastic provisions, it attempted to levy upon 
the private owner in behalf of the state tolls at varying rates per 
horse-power. The supreme court of the state unanimously de- 
clared the statute in conflict with the established property law, and 


40 N. D. Const., Art. XVII, sec. 210. 

4. Sturr v. Beck, 6 Dak. 71, 133 U. S. 541 (1890). 
Bigelow v. Draper, 6 N. D. 152, 69 N. W. 570 (1896). 
# Wis. Laws, 1911, c. 652. 
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confiscatory and unconstitutional.“ The further significance of 
this statute as an alleged conservation measure is shown by the 
fact that the passage of such a statute was made the chief feature 
of the political campaign throughout the state prior to the election 
of the legislature and that it was urged to the voters of the state 
and afterwards to the legislature as a progressive conservation 
measure. However, from the time the agitation started until the 
decision of the supreme court, invalidating the statute, was filed, 
water-power development in the state of Wisconsin was stopped. 
Indeed, despite the action of the state supreme court, propositions 

- for water-power development in that state are still regarded by 
investors as unsafe. They prefer investments in localities where 
there has been a different demonstration as to the prevailing idea 
of what constitutes conservation. 


Conservation of water-powers, whether through national or state 
legislation, will never be realized, so long as the fallacy persists 
that the interests of conservation and the interests of water-power 
owners are at war with each other. This fallacy has been the cause 
of most of the erroneous and futile attempts by legislatures to 
solve, with respect of water-powers, the problem of their conserva- 
tion. This fallacy itself has sprung from a failure on the part of 
both classes of interests to appreciate the underlying principles 
involved. Advocacy of hasty and extreme measures, inimical to 
the property rights of private owners and rendering hazardous the 
necessary investments of capital, has tended to create a hostile 
attitude on the part of private interests toward the carrying out of 
a conservation policy. This hostility, in its turn, incites a further 
spirit of antagonism on the part of the forces of conservation. The 
questions of conservation become confounded with questions con- 
cerning monopoly, competition, and the relations between the pro- 
ducer and the consumer. But those representing the two classes of 
interests involved, those representing the public and those repre- 
senting investors, are now realizing, more than ever before, the fact 
that real advantage to any locality or to the public at large lies 
upon the same lines as real advantage to the holders of investments 
in water-power development. Both should recognize the feasibility 


“ State ex rel. Wausau St. Ry. Co. v. Bancroft, 148 Wis. 124, 134 N. W. 330 (1912). 
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of getting together on some basis which will, at the same time that 
it admits of adequate protection to the public, also provide an 
attractive field for investment. Public-utility companies should 
become convinced that a proper and fair restriction and regulation 
in the operation of their properties are reasonable and necessary, 
and eventually promotive of their own best interests. They should 
be convinced, as they are more and more, that reasonable con- 
cessions, even if beyond the limit of their exact legal obligations, 
assure to them a readiness on the part of legislative bodies to yield 
also something in return, including a more certain tenure and safer 
and more comprehensive protection, through legislation, of the 
beneficial use belonging to them as proprietors.” 

Both the public and the private interests involved require water- 
power utilization and further opportunities and facilities for util- 
ization. The fact should be recognized in legislatures, national 
and state, that the questions of the control of rates, of proper 
regulation and of prevention of monopoly, can be adequately solved 
without being confused with legislation enacted for the purpose of 
encouraging and promoting water-power development. It should 
be recognized that resort need not be had to specious pretexts to 
strain or evade the law governing the rights of states or of indi- 
viduals, and that the refraining from undue and illegal advantage 
and privilege, by either the government or the individual, is not 
inconsistent with a proper conservation policy. 

Adequate water-power development and its economical operation 
mean, to some extent at least, combination and consolidation. 
They involve large capital investments. But they do not, for that 
reason, mean, as is too often assumed, either a menace to the general 
public interest or a menace to the consumer himself. It is through 
private ownership and control of water-powers that the objects 
of conservation can best be accomplished. Investment of private 
capital in their development should be encouraged. The policy 
of a paternalistic or socialistic control by the government, in order 
to extract directly from the proceeds of water-power developments 
revenues or charges for the benefit of the people as a whole, is 
antagonistic to the purposes of conservation. Such a policy is 


4 See “The Right Use of the Nation’s Water Power” by M. O. Leighton, Chief 
Hydrographer of the United States Geological Survey, Leslie’s Weekly, February 20, 


1913. 
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founded upon an unreasonable misapprehension of the signifi- 
cance of private ownership and of large investments. Mr. Justice 
Holmes recently said: “ 


“We are apt to think of ownership as a terminus, not as a gateway — 
and not to realize that, except the tax levied for personal consumption, 
large ownership means investment, and investment means the direction 
of labor toward the production of the greatest returns, returns that so 
far as they are great show by that very fact that they are consumed by 
the many, not alone by the few. If I might ride a hobby for an instant, 
I should say we need to think things instead of words — to drop owner- 
ship, money, etc., and to think of the stream of products; of wheat and 
cloth and railway travel. When we do, it is obvious that the many 
consume them; that they now as truly have substantially all there is, as 
if the title were in the United States; that the great body of property is 
socially administered now, and that the function of private ownership 
is to divine in advance the equilibrium of social desires— which socialism 
equally would have to divine, but which, under the illusion of self-seek- 
ing, is more poignantly and shrewdly foreseen.” 


The policy of conservation, as applied to water-powers, should 
be recognized as the policy of promoting, as rapidly and as exten- 
sively as possible, within the law, the utilization of the perpetual 
and inexhaustible resources afforded by every water-power in this 


country, the development of which is, or can be made, economically 
feasible. 


Rome G. Brown. 
MINNEAPOLIS, MINNESOTA. 


48 Speech of Mr. Justice Holmes at Dinner of the Harvard Law Association of New 
York, February 15, 1913, Senate Document No. 1106, 62d Congress, 3d Session. 
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THE CONSTITUTIONALITY OF THE PrpE-LINE AMENDMENT. — By an 
amendment to the Interstate Commerce Act adopted in 1906 all per- 
sons engaged in the transportation of oil by interstate pipe-lines are 
placed on the footing of common carriers.! A recent decision of the 
Commerce Court holding this amendment invalid because it applies 
to pipe-lines which have never professed to carry for the public,” presents 
a constitutional question of considerable importance. Prairie Oil and 
Gas Co. v. United States, U. S. Commerce Ct., March 11, 1913. 

It may fairly be implied from the cases that one who transports his 
own property acvoss a state line for business purposes is engaged in in- 
terstate commerce.’ The first important question, then, which this. 
decision raises is whether a statute which does not regulate the business 
of private carriage, but obliges all pipe-line carriers of oil to carry for 
the public, may fairly be regarded as a regulation of commerce. The 
statute in effect prohibits the business of private pipe-line carrier of oil. 
To what extent the power to regulate interstate commerce is the power 
to prohibit that commerce is not yet settled. It is doubtful how far 
the transportation of a useful article can be prohibited.‘ It is well 


1 34 U.S. Srat. aT LARGE, 584, c. 3591, § 1. 

2 Pipe-lines which actually transport oil for the public are generally treated as 
common carriers. West Virginia Transportation Co. v. Volcanic Oil and Coal Co., 
5 W. Va. 382. See Giffin v. Pipe Lines, 172 Pa. St. 580, 586, 33 Atl. 578, 580. See also 
Wyman, Pustic Service Corporations, § 59. 

3 United States v. Delaware & Hudson Co., 213 U.S. 366, me Sup. Ct. 527; Okla- 
homa v. Kansas Natural Gas Co., 221 U. S. 220, 31 Sup. Ct. 564. 

4 See Lottery Case, 188 U. S. 321, 362, 23 Sup. Ct. 321, 329; United States v. Dela- 
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settled, however, that the total exclusion from commerce of undesirable 
persons or commodities in the interest of public health or morals is a 
regulation of commerce.’ Since the purpose of the present act is 
directly to benefit commerce, it would seem even more clearly within the 
regulating power. Moreover, it does not exclude any commodity from 
commerce, but merely forbids transportation by private pipe-line. It 
is thus scarcely more than the prohibition of a method of doing business 
considered detrimental to commerce, which is certainly within the scope 
of the commerce clause.® 

The statute therefore appears to be constitutional unless it is a viola- 
tion of the Fifth Amendment. That amendment apparently limits the 
power of Congress to interfere with the liberty and property of the in- 
dividual by commercial regulations in the same manner in which the 
power of the states is restrained by the Fourteenth Amendment.’ Con- 
gress therefore cannot deprive the owner of a pipe-line of his right to 
the exclusive use of it except as an exercise of the police power.® In 
view of the recent decisions of the Supreme Court the earlier doctrine 
that this power extends only to legislation relating to health, morals, and 
safety must be regarded as obsolete.® It is now declared to include meas- 
ures held by “strong and preponderant opinion to be greatly and immedi- 
ately necessary for the public welfare.” !° It does not, however, enable the 


ware & Hudson Co., 213 U. S. 366, 406, 416, 29 Sup. Ct. 527, 535, 539. See also 
21 Harv. L. REv. 595, 507. 

5 Lottery Case, supra; Hoke v. United States, 227 U. S. 308. 

6 Addyston Pipe & Steel Co. v. United States, 175 U. S. 211, 20 Sup. Ct. 96; United 
States v. Delaware & Hudson Co., supra. 

7 The right to engage in interstate commerce is not derived from the Constitution 
but existed prior to it. See Gibbons v. Ogden, 9 Wheat. (U. S.) 1, 211; Hoxie ». 
N. Y., N. H. & H. R. Co., 82 Conn. 352, 364, 73 Atl. 754, 759. It is therefore protected 
by the Fifth Amendment, and the mere fact that the power of Congress to regulate it 
is express does not make any regulation of commerce due process of law, but simply 
transfers to Congress the power previously possessed by the states. See Carroll ». 
Greenwich Insurance Co., 199 U. S. 401, 410, 26 Sup. Ct. 66, 67. See 21 Harv. L. 
REV. 595 et seg.; 22 Harv. L. REV. 250, 251. It is well settled that the Fifth Amend- 
ment prevents Congress from using its power over interstate commerce to take private 
property for public use without just compensation. Monongahela Navigation Co. ». 
United States, 148 U. S. 312, 13 Sup. Ct. 622; United States ». Lynah, 188 U. S. 445, 
23 Sup. Ct. 349. 

8 At common law no one could be forced to assume the burdens of common carriage 
unless he professed to carry for the public. Allen v. Sackrider, 37 N. Y. i See 
Faucher v. Wilson, 68 N. H. 338, 339, 38 Atl. 1002, 1003. It would seem clear that 
to take away this right to use their property for their private business exclusively 
deprives the pipe-line owners of that property. See Weems Steamboat Co. v. People’s 
Co., 214 U. S. 345, 355, 29 Sup. Ct. 661, 663. : 

®* C., B. &Q. Ry. Co. v. Drainage Commissioners, 200 U. S. 561, 26 Sup. Ct. 341; 
Bacon v. Walker, 204 U.S. 311, 27 Sup. Ct. 289. 

10 See Noble State Bank »v. Haskell, 219 U. S. 104, 111, 31 Sup. Ct. 186, 188. This 
extension of the police power seems entirely logical. This power has been said to be 
“but another name for the power of government.” Mutual Loan Co. »v. Martell, 
222 U.S. 225, 233, 32 Sup. Ct. 74, 75. Under our Constitution this power cannot be 
exercised in such a way as to deprive people of their property except to provide for 
some great public need. In an individualistic era it was generally believed that except 
in a limited class of cases governmental intermeddling was neither necessary nor de- 
sirable. But in recent years the popular conception of the function of government 
has been radically altered, and, consequently, we must alter also our notions of the 
scope of the police power, the power to provide what is needful for the social welfare. 
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state to take private property for public use without just compensation,” 
and thus the mere fact that the public desires to make use of pipe-lines 
is not a sufficient justification for compelling them to be devoted to com- 
mon carriage. There must be something inherently opposed to public 
policy in their exclusive use by their owners to justify the prohibition 
of such a use. 

It appears from the findings in the principal case that the expense 
of constructing pipe-lines and the enormous difference between the cost 
of transportation by them and that by any other agency give the existing 
pipe-lines a virtual monopoly of the transportation of oil, a situation 
of which they take advantage by insisting that all the oil which they trans- 
port be sold to them at the wells, thus controlling the market for crude 
oil as well as its transportation. At common law such a monopoly as 
this would be entirely legal since it does not involve any contracts 
in restraint of trade, but is merely the legitimate use of a position of 
economic advantage.” Nevertheless, the rapidly changing conditions 
of modern business have given rise to a strong popular conviction of 
the undesirableness of many business practices heretofore regarded as 
legitimate, and there would seem to be no reason why under the broad 
definition of the police power above laid down these convictions may not 
be embodied in constitutional legislation.* Although it cannot be said 
that all forms of monopoly are objectionable, a situation in which the 
producers of a commodity cannot get their goods to market except by 
selling them to the carrier is certainly anomalous, and the declaration of 
Congress that a remedy is needed does not seem unreasonable. In so far 
as the present statute applies to those who are now common carriers of 
oil in a physical sense the remedy provided of making them common 
carriers in a legal sense as well seems a proper one. But the statute 
includes also those who merely transport oil produced by their own wells, 
a proceeding which is hardly opposed to public policy.“ Nor can it be 
argued that the prohibition of the entire business of transporting oil 
is a reasonable or necessary means of accomplishing the legislative 
purpose, for there would probably be no difficulty in distinguishing 


4 Monongahela Navigation Co. v. United States, supra. 

”% The common law denounced contracts in restraint of trade and other practices 
tending to create monopoly rather than monopoly itself. See Standard Oil Co. ». 
— States, 221 U. S. 1, 55, 31 Sup. Ct. 502, 514. See FrEuND, Potice Power, 

353 

3 The legality of different sorts of monopolistic practices has always been subject 
to change in accord with altered economic conditions and ideas. See Diamond Match 
Co. v. Roeber, 106 N. Y. 473, 481, 13 N. E. 419, 421; Nordenfelt ». Maxim Nordenfelt, 
etc. Co., [1894] A. C. 535, 553, 564. In recent years very stringent statutes directed 
against monopolizing have been held constitutional. United States v. Joint Traffic 
Association, 171 U. S. 505, 19 Sup. Ct. 25; Waters Pierce Oil Co. v. Texas, 212 U. S. 
86, 29 Sup. Ct. 220. 

it There may also be pipe-lines which, though they carry oil for others, do so by pri- 
vate contract and not as common carriers. Since no such lines were involved in the 
principal case, it is hardly necessary to discuss the constitutionality of the act with 
reference to them. 

1% Tt is true that a legislature may in many cases prohibit a business which may be 
conducted in an innocent and proper manner, if it reasonably believes such prohibition 
to be necessary to the suppression of some genuine evil. Booth ». Illinois, 184 U.S. 425, 
22 Sup. Ct. 425; Purity Extract Co. v. Lynch, 226 U. S. 192. But the means used 
must be “reasonably necessary for the accomplishment of the legislative purpose 
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this class of oil-producers from pipe-line carriers in the exercise of a 
monopoly. Since the act cannot well be regarded as divisible, the 
inclusion of all pipe-line carriers would seem to render it unconstitutional. 


RELATION OF PRICE v. NEAL TO THE DOCTRINE OF PURCHASER FOR 
VALUE witHouT Notice. — The rule of Price v. Neal which denies the 
right of a drawee of a bill of exchange or a check to recover money paid 
under a mistake as to the genuineness of the drawer’s signature is firmly 
established,! but text writers have disputed its soundness,” or acquiesced 
only on the ground of policy.’ It is now generally agreed that the holder 
of the instrument does not warrant its genuineness by surrendering it 
for payment even though he signs the instrument in acknowledgment 
thereof. The present criticism of the rule is ultimately based upon the 
notion that the buying of the instrument and the payment by the drawee 
are distinct transactions which should be viewed separately.® Thus it is 
urged that the competing equities are not in the same res, the holder’s 


_ equity being in the purchase price paid for the instrument, while the 


drawee’s equity is in the sum paid to the holder. It may be conceded 
that as a matter of mercantile technique there are two different transac- 
tions. But asa matter of substance they constitute a single, purchase. 
The holder buys the instrument itself only for reasons of commercial con- 
venience. The real thing bargained for is payment by the drawee. If 
instead of an order for money, he had bought an order for a conveyance 
of Blackacre, the substance of the transaction would be obvious.’ The 


and not unduly oppressive upon individuals.” See Lawton ». Steele, 152 U. S. 133, 
137, 14 Sup. Ct. 499, 501. See also C., B. & Q. Ry. Co. v. Drainage Commissioners, 200 
U.S. 561, 593, 26 Sup. Ct. 341, 350. It is doubtful, however, whether any of the peti 
tioners in the present suit can raise this objection, since all of them, save perhaps 
the Uncle Sam Oil Co., were found to be extensive purchasers of crude oil. 


1 For a collection of the authorities see the article by Professor Ames in 4 Harv. L. 
REv. 297, and the recent text on Quast Contracts by Woodward, §§ 80-92. 

2 See MorsE, BANKS AND BANKING, § 464; 2 DANIEL, NEGOTIABLE INSTRUMENTS, 
5 ed., § 1361; KEENER, Quast ConTRACTS, 154-158, n. 

3 See Woopwarp, Quasi Contracts, § 87. 

4 See 17 Harv. L. REv. 580; 56 Am. L. Rec. (N. s.) 122. But see 2 DANIEL, NEGo- 
TIABLE INSTRUMENTS, 5 ed., § 1361; 58 CENT. L. J. 69. 

Similarly, a bank receiving payment of a draft with a forged bill of lading attached 
does not warrant the genuineness of the bill of lading. Leather v. Simpson, L. R. 11 
Eq. 398; Goetz v. Bank of Kansas City, 119 U.S. 551, 7 Sup. Ct. 318. See WILLIs- 
TON, SALES, § 435. These cases are also important because they demonstrate that 
the rule of Price v. Neal is not based upon the drawee’s knowledge of the drawer’s 
signature. * 

5 See KEENER, Quast ConTRACTS, 156; Woopwarp, Quast Contracts, §§ 84, 134. 

6 See WicMoRE, SUMMARY OF QUASI ConTRACTs, 25 Am. L. REv. 695, 706, n.; 
Woopwarp, Quast Contracts, § 84. 

7 Cf. People 9. Swift, 96 Cal. 165; State v. Wells, Fargo & Co., 15 Cal. 336. See 
4 Harv. L. REv. 310, n 

A bill of exchange or a check even though genuine is only an order. It does not 
give the holder a right against the drawee. Hopkinson ». Forster, L. R. 19 Eq. 74; 
Schroeder ». Central Bank of London, 34 L. T. R. 735; Bank of the Republic v. Mil- 
lard, 10 Wall. (U. S.) 152. Contra, Munn 2. Burch, 25 Ill. 35. 
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fact that the property right is obtained directly and not through the 
wrongdoer should make no difference in considering the merits of the 
parties. If the wrongdoer stole the money from the drawee, he would 
have no more right to it equitably than the forged order gave him, and 
the drawee would be no more responsible for his possession of the money 
than for his drawing of the order. Yet if he paid the money in due 
course, the person who received it would admittedly be entitled to keep 
it. Now if the wrongdoer accomplishes his purpose by means of a forged 
order instead of a trespass, is not the innocent purchaser who receives 
_ payment in the same position equitably? * The device of an order simply 
expands the transaction and makes it triangular.’ It affords no reason 
for changing the substantive rights of the parties.!° 

An examination of the true basis of the doctrine of purchaser for value 
without notice makes clearer the correctness of its,application in Price v. 
Neal. The statement that the competing equities are not in the same 
res is misleading. Even in the typical case where one buys property 
from a trustee, the purchaser does not succeed because he has an equity 
in the property, strictly speaking. Had he failed to obtain the property, 
the cestui would be preferred. This is usually explained by reciting the 
maxim that as between equal equities the prior in time shall prevail. 
But since two mutually exclusive interests cannot exist in the same 
property, this really means that there is only one equity in the property, 
that of the cestui. So far as the property is concerned, the purchaser 
simply has the merit of having paid value for it innocently. Yet if he 
obtains the property, he may keep it. For, since equity is supplemental 
to the law and modifies the legal situation only when necessary to achieve 
justice, it cannot properly deprive him of property which he has acquired 
for value innocently." Consequently, his position is invulnerable. The 
purchaser of a forged order who receives payment from the drawee with- 
out notice of the fraud is in substantially the same position. He has the 
title to the money, the merit of having paid value for it to the wrong- 
doer, and a clear conscience. . 

But even conceding that the purchase of the instrument is a distinct 
transaction, the purchaser’s automatic loss of his claim for restitution 
against the wrongdoer upon receiving payment from the drawee might 
fairly be advanced as a reason for regarding him as a purchaser for value. 
He cannot retain both the payment and the right to restitution. He 
already has the payment. The fact that he may repudiate the payment 
and seek restitution, while it presents a logical difficulty in finding value, 


8 An assignee for value of an invalid claim is allowed to keep what he collects from 
the obligor without notice of the invalidity of his claim. Merchants’ Ins. Co. ». 
Abbott, 131 Mass. 397; Youmans »v. Edgerton, ot N. Y. 403. 

® It makes no difference that the instrument was negotiated before collection by 
the innocent holder for value, the only effect being to lengthen the fraudulent trans- 
action. Neal v. Coburn, 92 Me. 139, 42 Atl. 348. 

10 A somewhat similar difficulty has been experienced in considering whether a payee 
of a negotiable instrument may be a boné fide purchaser. Some courts have considered 
that the mere form of the transaction makes it impossible. Vorce v. Rosenberry, 12 
Neb. 448, 11 N.-W. 879; Hathaway v. County of Delaware, 185 N. Y. 368, 78 N. E. 
153. But the contrary is well recognized. Watson v. Russell, 3 B. & S. 34; Boston 


Steel & Iron Co. v. Steuer, ae Mass. 140, 66 N. E. 646. See 23 Bank. L. J. 595. 


11 Boone v. Chiles, 10 Pet. (U. S.) 177, 210; Gerrard v. Saunders, 2 Ves. 454, 458. 
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should make no more difference than it does in the case of a defrauded 
purchaser, or an infant. Both may avoid their transactions, yet both 
are accorded the benefit of the doctrine of purchaser for value. Therefore 
where the circumstances are such that the conscious acceptance of title 
is unnecessary, even though there be a right to repudiate, the automatic 
loss, also, of a valuable claim to restitution should be value as much as a 
conscious surrender.” Thus in a recent case where the wrongdoer who 
because of a previous misappropriation was under a duty to remove an 
assessment lien, did so by means of a forged check payable to the city 
collector, the owner of the property though ignorant of the lien was 
allowed to retain the benefit of its discharge as against the defrauded 
drawee. Title Guarantee & Trust Co. v. Haven, 139 N. Y. Supp. 207 
(Sup. Ct., App. Div.).# 


MartiaAt Law. — Military jurisdiction is of three kinds. The first 
may be called military law and consists of a body of rules governing the 
internal affairs of the army. By the United States Constitution the 
power to make these rules is expressly vested in Congress.? The sec- 
ond consists of those customs and treaties which govern dealings with 
belligerent armies and peoples and are recognized as a part of inter- 
national law.* The third type is martial law, to which in time of need 
all persons may be subject, and which, it has been well said, “is nothing 
more nor less than the will of the general who commands the army.” 
In view of the universal demand for security to person and property 
which has everywhere expressed itself in the form of constitutional 
guarantees against interference with individual rights, it is often of 
the utmost importance to determine the source and scope of this arbi- 
trary jurisdiction. 

Unfortunately the authorities have taken conflicting views on these 
questions. In the leading case of Ex parte Milligan, Chief Justice Chase 
suggested that the United States Constitution gave Congress the power 
to declare martial law by implication from the powers to declare war, 


2 By the better view the cancelation of a pre-existing debt constitutes value. The 
argument that the debt will be revived if the property is taken from the purchaser 
simply amounts to saying that the value can be restored, but there is no recognized 
principle that a purchaser for value shall not be allowed to hold property transferred 
= him ‘ the value which he has given can be and is restored to him. See WILLISTON, 

ALES, § 620. 

38 Similarly, where a trustee misappropriates funds of one trust and later pays the 
cestui with funds of another trust, the cestui may keep the payment. Thorndike v. 
Hunt, 3 DeG. & J. 563; Taylor v. Blakelock, L. R. 32 Ch. 560. 

Where bonds negotiable by delivery are stolen, sold to a bond fide purchaser, re- 
gained by fraud, and then restored to the original owner, he may keep them although 
he was ignorant of the whole transaction. London & County Banking Co. v. London 
& River Plate Bank, L. R. 21 Q. B. D. 535. Cf. Nassua Bank v. National Bank of 
Newburgh, 159 N. Y. 456, 54 N. E. 66. 


1 See Ex parte Milligan, 4 Wall. (U. S.) 2, 141, 142; LreBER, THE JUSTIFICATION OF 
Martiat Law, 1. 

2 Art. 1, § 8, cl. 14. 

3 See Witson, HANDBOOK OF INTERNATIONAL LAw. 
* See In re Egan, 8 Fed. Cas. No. 4303, by Nelson, J. 
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regulate the army, and suspend the writ of habeas corpus.’ But the 
majority of the court took the view that martial law could be justified 
only by necessity at the actual seat of war where the civil authorities 
were incapable of action.’ Following this line of thought to its logical 
conclusion, Sir Frederick Pollock has suggested that martial law is 
simply one application of the common-law doctrine which permits 
certain injuries to be inflicted because of public necessity,’— that doctrine 
by which the destruction of property to prevent the spread of a con- 
flagration is justified. Of course the necessity need not have existed 
in fact. It is a sufficient justification that the actor reasonably believed 
it to exist.’ Injuries to personal and property rights should be treated 
alike * in this respect; in either case the interference when thus justified 
should be regarded as due process of law.!° 

The practical difference between the two theories is very great. If 
Chief Justice Chase’s theory were properly applicable to the case, the 
courts could give no remedy for the abuse of the power, as it is expressly 
vested in a coérdinate branch of the government." The only remedy 
would be by impeachment or at the polls. If martial law can be supported 
solely on the latter theory, however, the acts of a military authority are 
reviewable by the courts, immediately if they are in full operation; if 
not, as soon as civil tribunals are reéstablished. It was once thought 
that martial law could never be a justification in a district where courts 
were actually sitting.” But the modern cases are recognizing that the 
proper test is whether or not the civil authorities are competent to 
handle the situation.“ Again, if authority can only be derived from a 
constitution, no matter how great the necessity might be, martial law 


5 See Ex parte Milligan, 4 Wall. (U. S.) 2, 136, 141. It is to be observed that Congress 
undoubtedly has express authority to suspend the writ of habeas corpus “in cases of 
rebellion or invasion” when in its judgment public safety requires it. But the sus- 
pension of the writ merely justifies the detention of a prisoner duly arrested. It does 
not justify the arrest, trial, or punishment by military authorities. See Ex parte Milli- 
gan, 4 Wall. (U. S.) 2, 125, 126, 137. 

6 See Ex parte Milligan, 4 Wall. (U. S.) 2, 127. 

7 See 18 Law QuarTERLY REvIEw, 152. But see 18 Law QUARTERLY REVIEW, 
133, where the other view is developed by Mr. H. E. Richards. 

8 See Mitchell ». Harmony, 13 How. (U. S.) 115, 135. In the case of a military 
necessity the fact that a superior officer ordered an act done would go a long way 
towards giving the subordinate reasonable cause to think a necessity existed. 

9 See 18 LAW QuaRTERLY REVIEW, 133, 137. 

10 Cf. Moyer v. Peabody, 212 U. S. 78, 29 Sup. Ct. 235, in which it was held that the 
arrest and imprisonment of a striker under plea of martial law, if sustained by the 
state courts, did not violate the Fourteenth Amendment. It has long been settled that 
the guarantee to the states in the federal Constitution of a republican form of govern- 
U's ve not prevent a state from declaring martial law. Luther v. Borden, 7 How. 

5.) I. 

11 See an article by H. C. Carbough, 7 Int. Law REv. 479, 481; LieBEer, THE 
JUSTIFICATION OF MARTIAL LAw; War Dep’t, Document No. 79, pp. 6-11. 

2 See an article on the history of martial law by W.'S. Holdsworth, 18 Law 
QuarTERLY Review, 117. Cf. Bean v. Beckwith, 18 Wall. (U. S.).510; In re Egan, 
supra; Ex parte Milligan, supra. 

8 Cf. In re Boyle, 6 Ida. 609, 57 Pac. 706; In re Moyer, 35 Colo. 159, 85 Pac. 190; 
Ex parte Marais, este A.C. 109. See 18 Law QUARTERLY REVIEW, 152,155. If the 
old rule is applied, the court finds itself in the absurd situation of having to issue 
a writ which it has no posse commitatus to enforce, and which it expects and hopes will 
be disobeyed. Ex parte Moore, 64 N.C. 802. Cf. Ex parte Merriman, Taney’s Rep. 246. 
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could not exist in any state unless the constitution thereof by implication 
at least permitted the executive or legislative department to declare it. 
In the constitutions of several states the bill of rights is expressly de- 
clared to have the same force in time of war as in time of peace. During 
the recent strikes in West Virginia, whose bill of rights contains this 
clause, the governor with the authority of the legislature declared mar- 
tial law to exist, and caused rioters to be arrested and imprisoned by a 
military commission. It was held that necessity justified this action, and 
the writ of habeas corpus was refused though the constitution expressly 
declared that the writ should never be suspended. State ex rel. Mays v. 
Brown, 77 S. E. 243 (W. Va.). It is submitted that this result is sound. 
As necessity may justify an order to fire upon a mob, so it may justify 
imprisoning a rioter if the civil authorities are still incompetent to deal 
with his case. But for the reasons mentioned above the court seems 
utterly inconsistent in concluding that the governor’s action was not 
reviewable.” The result of this view is to make the governor judge of 
the necessity of his own acts, thus nullifying all constitutional safeguards, 
and leaving the liberty of citizens subject to the caprice of a military 
despot. 


Tue LEGAL Status OF UNBORN CHILDREN. — The New York Appel- 
late Division has recently laid down obiter the doctrine that a child may 
recover for prenatal injuries. Nugent v. Brooklyn Heights R. Co., 139 
N. Y. Supp. 367 (Sup. Ct., App. Div.).! In determining whether a child 
en ventre sa mere is a legal person with capacity for rights, it is helpful 
to examine the treatment accorded him in other departments of the law. 
He takes under a devise to children “living” * or “born” ® at a given 
time. This does not, however, involve the recognition of a child en ventre 
sa mére as a separate existent entity, but is purely a rule of construction 
based on the ground that “such children come within the motive and 


4 See Ex parte Milligan, 4 Wall. (U. S.) 2, 137, 141. 

% Various executive civil officers are often given power to call out the troops to assist 
the police in keeping order and enforcing the civil law. The discretion of the officer 
in whom this power is vested is in such a case conclusive as to whether or not 
military assistance is necessary. Ela v. Smith, 5 Gray (Mass.) 121; Franks». Smith, 
142 Ky. 232, 134 S. W. 484. For this is a power vested in a coérdinate branch of 
the government by the Constitution and laws of the United States or of the state, as 
the case may be, and the court has no right to substitute its judgment for that of 
the official to whom discretion is given. But this is a very different situation from 
that in the principal case, where the governor, acting in excess of his express powers, 
has arrested a citizen in disregard of civil law, and caused him to be tried by a mili- 
tary commission. 


1 In the particular case the injuries were inflicted by a carrier who was ignorant of 
the mother’s pregnancy. The court denied recovery on the ground that the plaintiff 
was not a passenger. See Walker v. Great Northern Ry. Co. of Ireland, L. R. 28 Ir. 60. 
If the difficulties as to regarding the unborn child as a person could be overcome, it 
might well be argued that the known fact that a considerable portion of the female 
traveling public may be pregnant should justify the imposition on the carrier of a duty 
of care towards the infant. ; 

2 Doe d. Clarke v. Clarke, 2 H. Bl. 390. 

8 In re Salaman, [1908] 1 Ch. 4. Enfants en ventres ses méres do not, however, 
come within the description “children born” unless it is for their benefit. Villar ». 
Gilbey, [1907] A. C. 139. 
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reason of the gift.””4 Similarly he comes within the Statute of Distribu- 
tions,’ and is included in the terms of Lord Campbell’s Act allowing 
suit by children for the death of their father.* In a sense it may be 
said that an unborn child is treated as living for the purpose of the Rule 
against Perpetuities ’ and the revocation of wills. A more accurate 
statement of the result of the cases is that the limitation imposed by the 
Rule against Perpetuities is twenty-one years and the lives of persons 
conceived at the time of the gift plus the period of gestation of the donee; ® 

and that a will is revoked by the subsequent marriage of the testator and 
the conception of a child afterwards born alive. In like manner it is 
more nearly correct to say that in the case of children em ventres ses méres 
an exception is made to the rule that contingent remainders must 
vest before the termination of the preceding estate,!° than that the law 
of real property here recognizes the unborn child as an existent person." 
Indeed, quite the contrary is shown by the well-settled rule that in 
the interim between the death of a testator devising land to a child en 
ventre sa mére and the birth of the child, the heir-at-law is entitled to 
the rents and profits." There is mention in the books of one Lutterel’s 


4 See Villar v. Gilbey, [1907] A. C. 139, 144, 145. 

5 Wallis v. Hodson, 2 Atk. 114. This case like many in this connection relies on the 
maxim of the civil law, nasciturus pro nato habetur. This has also been urged to sup- 
port the recovery by a child for prenatal injuries. See 1 BEVEN, NEGLIGENCE, 3 ed., 75. 
The civil law-writers lay down as a general proposition that an enfant en ventre sa 
mere is to be considered as born when for his benefit. The instances given, however, 
are always concerning the devolution of property, the civil status of the child when 
born and the like. The civil lawyers do not seem to have adverted to this precise — 
situation. There is no reason to suppose that a recovery would be allowed. See 2 _ 
IGNY, SYSTEM DES ROMISCHEN REcuts, § 62; 1 AUBREY ET RAv, Drorrt Crvit FRAN 
§ 53; 8 LauRENT, Droit Crvit FRANGAIS, §$§ 535, 536. The German Civil Code = 
pressly provides that a person’s capacity for rights shall date from complete birth. 
Certain specific instances are marked out in which the rights of the child after birth 
are to be determined as though he had been born when conecived; none, however, 
covers the case of prenatal injuries to the — 1 PLANCK, BURGERLISCHES GESETZ- 
BUCH, i> 1; 1 DERNBURG, BURGERLISCHES pes DEUTSCHEN REICHS UND PREUS- 
SENS, § 40. 

6 The George and Richard, L. R. 3 A. & E. 466; State ex rel. Niece v. Soale, 36 Ind. 
App. 73, 74 N. E. 1111; Nelson ». Galveston, H. & S. A. Ry. Co., 78 Tex. 621, 14 
S. W. 1ro21. It is significant that in The George and Richard, supra, the decree 
awarding damages was made conditional upon the child’s birth. If the child were 
really a person there seems no reason why the decree should not have been absolute, 
the damages to go to the child’s administrator in case he should not be born alive. 

oe v. Blackall, 7 T. R. 100; In re Wilmer’s Trusts, [1903] 1 Ch. 874, [1903] 
2 Ch. 411 

8 Doe d. Lancashire v. Lancashire, 5 T. R. 49. 

® And possibly the person, if there be such, whose minority constitutes the period 
of twenty-one years. See GrAY, RULE AGAINST PERPETUITIES, 2 ed., § 222. 

10 See LEAKE, PROPERTY IN LAND, 2 ed., 238. 

11 In Reeve-v. Long, 3 Lev. 408, the House of Lords decided, contrary to the opinion 
of all the judges, that a contingent remainderman under a will who was en ventre sa 
mere at the termination of the preceding estate was on birth entitled to the land. 
The same rule was laid down by an act of Parliament as to grants inler vivos. 10 & 
11 Wo. III, c. 16. 

12 In re Mowlem, L. R. 18 Eq. 9. And so the rents in the interval between the death 
of the ancestor and the birth of his posthumous son go to the presumptive heir. 
Basset v. Basset, 3 Atk. 202; Richards v. Richards, Johns. 754. In Basset v. Basset, 
supra, the contingent remainderman under a deed who was en ventre sa mére at the 
termination of the preceding estate was held entitled to the rents from that period, 
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Case," in which an injunction to stay waste was granted on behalf of a 
child en ventre sa mére. In the desire of a court of equity, however, to 
restrain the unconscionable use of a legal power,‘ the consideration of 
whether anyone existed in whose favor the right might be exercised may 
well have been disregarded. The analogies of the criminal law have been 


- urged in support of the infant’s claim for damages. Injuries to a child 


while in the womb of its mother which result in its death after having 
been born alive may support an indictment for manslaughter or murder. 
This is correct on any theory. The defendant’s act has caused the 
death of a human being; it is then homicide, regardless of whether or 
not the victim was in being at the time the act was done. On the other 
hand the holdings that no injuries to a child en ventre sa mére can be 
homicide unless the child is born alive * are conclusive against the con- 
tention that the criminal law recognizes the unborn child as a person. 
Judicial decision has thus consistently adopted the ordinary concep- 
tion that a person’s existence dates from his birth. It follows that he 
cannot recover for prenatal injuries although they caused his birth in a 
deformed condition. For there has been no injury to him as an inde- 
pendent entity, since his condition as a result of the defendant’s act is. 
at no time worse than at any previous point in his existence.!7 Such has 
been the result reached by all the decided cases.!* 


PricE RESTRICTION ON THE RE-SALE OF CHATTELS. — Contracts 
enabling a patentee to control the price in re-sales of articles manufac- 
tured under his patent violate neither the common-law prohibition 


since the Act of ro & 11 Wa. III, supra, expressly provided that in such a case the child 
should be treated as born. 

8 Cited in Hale v. Hale, Finch’s Precedents in Chancery 50. See also Robinson 2. 
Litton, 3 Atk. 209, 211. 

“4 As, for example, the restraining of a tenant without impeachment of waste from 
making an unreasonable use of the property. The cases are collected in 1 Ames, 
CasEs ON Equity, 469. 

16 3 INsT. 50; Rex v. Senior, 1 Moody C.C. 346; Queen v. West, 2 C. & K. 784, 44 
Sol. J. 52. 

16 Rex v. Poulton, 5 C. & P. 329; Rex v. Enoch, 5 C. & P. 539. See 1 RUSSELL, 
Crimes, 7 ed., 663. 

17 It might be urged that in estimating ordinary damages the plaintiff’s present 
condition is compared not exclusively with his prior condition, but with that in which 
he would now be except for the defendant’s act. But this is merely a convenient way 
of comparing his prior condition and its possibilities of improvement with his present 
condition. Nor has any such principle ever been the basis of a substantive cause of 
action. 

18 Walker v. Great Northern Ry. Co. of Ireland, L. R. 28 Ir. 69; Dietrich v. Inhabit- 
ants of Northampton, 138 Mass. 14; Allaire v. St. Luke’s Hospital, 184 Ill. 350, 

6 N. E. 638; Gorman v. Budlong, 23 R. I. 169, 49 Atl. 704. But see Villar v. Gilbey, 
heat A. C. 139, 144. The text-writers are contra. See 1 BEVEN, NEGLIGENCE, 3 ed., 
73-76; SALMOND, Torts, 2 ed., 349,350. Very likely the courts have been influenced 
by a fear of trumped-up damage suits. Walker v. Great Northern Ry. Co. of Ireland, 
L. R. 28 Ir. 69, 81, 82. The considerations which have led to a denial of recovery in 
many jurisdictions for injuries negligently inflicted without physical contact are mul- 
tiplied in this case. Spade v. Lynn & Boston R. Co., 168 Mass. 285, 47 N. E. 88. 
Contra, Dulieu v. White, que: 2 K. B. 669. 


‘ 
i 
| } 
i 
| 
| 
{ 
1 
| 
| 
il 
q 
| 
| 
q 
: 
\ 
\ 
{ 
| 
| 


NOTES. 


against restraint of trade! nor the Sherman Anti-Trust Act.2 This 
follows from the exclusive right to use, make, and sell expressly granted 
to the patentee by the patent statute * in consideration of a complete 
publication after the period of exclusive use. To the extent that he 
restricts the grant of any of these rights he retains the right to forbid 
others to make complete use of the article, and whosoever violates, with 
notice, the restrictions imposed by the patentee is an infringer.* That 
this is the true reason for the exemption from the rule against restraint 
of trade is apparent from the fact that the exemption has never been 
extended to contracts respecting patented articles which have once 
passed beyond the domain of the patent by an original sale without 
restriction.> Furthermore, although a contract restricting the use or 
sub-sale of a chattel is not allowed at common law so to attach to a 
chattel as to obligate a purchaser by operation of notice,’ thus operating 
as a restraint on alienation, yet this rule has been held not to apply to 
chattels protected by a patent, because the statute in effect permits that 
very thing to be done.’ 

Despite the close similarity between patents and copyrights, there is 
such a wide difference in the spirit and wording of the patent and copy- 
right ® statutes that the law on this matter might have been quite differ- 
ent with regard to copyrighted articles.° The weight of authority, 
however, is to the effect that a contract in regard to such an article is not 
in restraint of trade,!° at least where it is directly between a publisher 
and a single vendee with reference to a sub-sale price." It would seem, 
however, that the owner of a copyright does not have the right to 
hold a purchaser merely because the latter has notice of an existing 
obligation.” 

In the case of ordinary chattels, since a restrictive agreement cannot 
attach to the chattel itself, the only question is whether an action on the 
contract is barred because the contract is in restraint of trade.* Not 


1 Victor Talking Machine Co. v. The Fair, 123 Fed. 424; National Phonograph Co. 
v. Schlegal, 128 Fed. 733. 

2 U.S. Comp. Stat., 1901, p. 3200; Bement v. National Harrow Co., 186 U. S. 70. 

3 U.S. Comp. Stat., 1901, § 4884. 

4 Where the imposition of conditions constitutes a contract between the patentee 
and his direct licensee, the patentee may, of course, have a double ele, on 
action in tort for infringement, or an action in contract. Heaton-Peninsular Button- 
Fastener Co. v. Eureka Specialty Co., 77 Fed. 288; Victor Talking Machine Co. 2, 
The Fair, supra. 

5 See Park & Sons Co. v. Hartman, 153 Fed. 24, 32. 

6 Prates v. Campbell, 110 Ky. 23, 60 S. W. 918. See Garst ». Hall & Lyon Co., 179 
ed 588, 691, 61 N. E. 219. For the principle underlying this rule, see Co. Lrrt., 


§ 360. 

7 The Fair v. Dover Mfg. Co., 166 Fed. 117; New Jersey Patent Co. v. Schaeffer, 
44 Fed. 437. See 6 ILL. L. REv. 357. 

8 U.S. Rev. Srar., §§ 4952, 4965, 4970. 

® See Bobbs-Merrill Co. v. Straus, 147 Fed. 15, 23. 

10 See Straus v. American Publishers’ Association, 177 N. Y. 473, 477, 69 N. E. 107, 
108; Murphy ». Christian Press Association, 38 N. Y. App. Div. 426, 56 N. Y. Supp. 
597. But see Park & Sons Co. v. Hartman, 153 Fed. 24, 31. 

11 Murphy ». Christian Press Association, supra. : 

12 Cf. Bobbs-Merrill Co. v. Straus, 210 U. S. 339. In that case there was no contract, 
but there was a notice attached to the article that it was not to be sold below a certain 

rice. 

18 Chattels in whose production secret processes or other trade secrets have been 
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to be in restraint of trade, a restriction must not be so wide as to affect 
the public injuriously, and no wider than is necessary for the protection 
of the prior owner." The former requisite is unsatisfied if the restraint 
is total,» and even a partial restraint must be merely ancillary to a 
principal contract.’ Whether a restraint is wider than is necessary to 
constitute a fair protection to the promisee must always be a question 
on the particular facts of each case.!”7_ A single contract determining the 
re-sale price of chattels and not dealing with all such chattels in commerce 
is upheld.'* On the other hand, a system of contracts controlling the 
price of sales and re-sales has generally been held invalid.!® For any 
benefit to the original vendor is manifestly but an incident to the chief 
result, the benefit to his vendees and sub-vendees by the elimination . 
of competition between them.” A recent California case takes a con- 
trary view. Ghirardelli Co. v. Hunsicker, 128 Pac. 1041 (Cal.). The 
decision is curious in that the court, after finding that the contract was 
ancillary and that the provision resulted only in a partial restraint of the 
whole output of the commodity, reached its conclusion without any con- 
sideration of the question whether the plaintiff was being afforded more 
protection than he fairly required. 


ADMISSIBILITY OF LEARNED TREATISES AS EvmpENCE.—A recent 
case discusses but declines to follow Professor Wigmore’s suggestion ! 
that medical books and other learned treatises be admitted as evidence 
of the opinions which they contain. Denver City Tramway Co. v. Gawley, 
129 Pac. 258 (Colo., Ct. App.). In admitting the writings of an expert 


utilized are subject to the same rules as ordinary chattels. Dr. Miles Medical Co. ». 
Park & Sons Co., 220 U. S. 373; Grogan v. Chaffee, 156 Cal. 611, 105 Pac. 745. Contra, 
Wells & Richardson Co. v. Abraham, 146 Fed. 190. Such an owner is allowed to pro- 
tect himself against betrayal of his secret by one who has received it through confi- 
dential relations. Chadwick »v. Covill, 156 Mass. 190, 23 N. E. 1068; Jarvis ». Knapp, 
12 Fed. 34; Harrison v. Glucose Co., 116 Fed. 304. So also he is protected against 
breach of contract when the secret is communicated in confidence and under restric- 
tions as to its use. 

44 Horner v. Graves, 7 Bing. 735. See Gibbs v. Baltimore Gas Co., 130 U. S. 396, 


400. 
6 Cf. Addyston Pipe & Steel Co. v. United States, 175 U. S. 211; Swift & Co. »v. 

United States, 196 U. S. 395. This is true even though the public might not have 

much general interest in the restraint. Montague & Co. v. Lowry, 193 U. S. 38. 

w. TE v. Sloan, 107 N. Y. 244, 17 N. E. 355; Navigation Co. v. Winsor, 20 Wall. 

. S.) 64. 

Pe Horner »v. Graves, supra. See Nordenfeldt v. Maxim Nordenfeldt Co., [1894] 

C. 535, 567. 

18 Elliman v. Covington, 2 Ch. D. 275; Garst v. Harris, 177 Mass. 72. 

19 Dr. Miles Medical Co. v. Park & Sons Co., supra; Park & Sons Co. v. Hartman, 
supra. See 24 Harv. L. Rev. 268. Contra, Walsh v. Dwight, 58 N. Y. 91; Park & 
Sons Co. v. National Wholesale Druggists, 175 N. Y. 1, 67 N. Y. S. 136. See 24 
Harv. L. REv. 244. 

20 See Park & Sons Co. v. Hartman, 153 Fed. 24, 45. The cases are sometimes sup- 
ported on the ground that the effect of the agreement is not different from that of a 
contract between competing dealers fixing prices. Such contracts are universally 
held invalid. People v. Sheldon, 139 N. Y. 251; Craft ». McConoughy, 79 Ill. 346. 


1 26 Am. L. REV. 390; WiGMORE, EVIDENCE, §§ 1690 e¢ seq. 
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who is not present, the suggested reform would create a new exception 
to the hearsay rule. Although the doctrines and exceptions which make 
up the law of evidence have developed separately and along strict 
lines, yet today the principles underlying the admission of testimony are 
firmly fixed in the practice of the court room. It does not seem possible 
‘or wise to change these rules by judicial legislation unless the change 
merely involves the application of principles already recognized. It 
is therefore first necessary to determine whether the theories underlying 
the admission in somewhat analogous cases of documentary evidence 
can be properly extended to that of learned treatises. The admission 
of almanacs,’ mortality tables,* and some similar records is based on 
one of two grounds. The courts sometimes take judicial notice of the 
fact so stated;* the records would then be merely reminders. When 
this theory is not applicable, it is said that the court takes judicial 
notice of the authenticity of the documents as evidence of the facts in 
issue. This seems merely to state a reason for making at least a tech- 
nical exception to the hearsay rule. The justification seems founded on 
the almost mechanical precision attainable in recording such matters as 
the mathematical averages of mortality tables, by a process of, reasoning 
similar to that which recognizes the accuracy of photography to be 
sufficient to admit pictures as proof of the object reproduced. Ob- 
viously photographic certainty does not obtain in the case of learned 
treatises. Another analogous exception to the hearsay rule admits evi- 
dence of reputation in cases where the fact to be proved, present or 
past, is of general or public interest.’ When the matter is very far in the 
past, resort may be had to histories as evidence of present reputation 
of past facts.§ The qualification for such books, however, is not the - 
wisdom of the writer, but a sufficiently wide circulation to make the 
views contained fairly typical of contemporary public opinion. Further- 
more, none of the cases discussed relate to opinion evidence. The 
need for the safeguard of cross-examination, which is one of the chief 
reasons for the hearsay rule, is peculiarly fundamental in the admission 
of expert opinion. It is indispensable in elucidating the expert’s meaning 
and in testing his competency. It is also necessary in order to show on 
what the opinion is premised, so as to eliminate evidence based on 
facts not proved to the satisfaction of the jurors.® It seems clear, 


2 See THAYER, PRELIMINARY TREATISE ON EVIDENCE, 291 ef seg.; Munshower 2. 
State, 55 Md. 24. 

3 See WicMOoRE, EVIDENCE, § 1608, n. 1. 

4 See THAYER, PRELIMINARY TREATISE ON EVIDENCE, 306. 

5 See THAYER, PRELIMINARY TREATISE ON EVIDENCE, 306; Ennis v. Smith, 14 
How. (U. S.) 400, 426. 

6 See Udderzook v. Commonwealth, 76 Pa. St. 340. 

7 See WicMoRE, EVIDENCE, § 1586. 

8 See WicMorE, EvipENCE, § 1597; Morris v. Lessee of Harmer’s Heirs, 7 Pet. ~ 

554, 558. 
“, It pad be observed that some expert testimony might be admitted by one of 
the exceptions to the hearsay rule, as when made in the discharge of some regular 
duty or business, without the opportunity of cross-examination. But see Bradford ». 
Cunard Steamship Co., 147 Mass. 55, 57, 16 N. E.719, 720. This, however, illustrates 
the inevitable logical consequences of the exceptions themselves, rather than any 
relaxation of the courts toward the admissibility of hearsay opinion evidence. 
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therefore, that the proposed exception would violate the principles of the 
law of evidence. 

But it is urged that the practical advantages warrant a departure by 
act of the legislature from the principles of the past. It is said that time 
and money will be saved. But first it must be determined what books 
shall be admitted. Obviously none but specialists can pass upon the 
standing of specialized writings. Whereas at present experts wrangle 
as to the correct opinion, the proposed innovation would merely shift 
the ground of their contention to the correctness of the author. And 
when one side has proved the qualifications of a learned treatise, nothing 
is to prevent the party opponent from producing an equally learned 
work by a dissenting author. Nor does the argument appear sound 
that the admission of this evidence will make more readily available to 
the court the latest results of scientific research. A real expert is pre- 
sumably posted on the latest authorities, and has the additional ad- 
vantage of being able to act as interpreter. The opinion itself may 
be based on a treatise, and the actual exclusion of the particular volume 
deprives the court of little advantage. The strongest practical argu- 
ment for the exception is perhaps that learned treatises are free from 
the prejudice so frequently seen in experts. But any advantage seems 
to be more than counterbalanced by the danger that the way may be 
opened to confusing the jury either by deliberate mystification or inno- 
cent misapprehension in the use of technical excerpts. In short, no ad- 
vantage seems to suggest itself sufficient to justify an innovation so 
unwarranted by the present rules of evidence and so liable to practical 
abuse in the court room.!° 


Tue EFFECT OF A Parpon. — While, as has been often said, a pardon is 
granted of grace and not of right,’ it must be assumed in considering 
its effect that the reason for granting a pardon to-day is not generally the 
mere personal favor of the pardoning power, but a recognition that the 
rigid rules of law as to crimes and punishments may fail to effect justice 
in individual cases. Thus later developments may make it appear that 
one legally found guilty was in fact innocent, or, if technically guilty, 
at least morally innocent. In other cases the peculiar physical con- 
dition of the guilty man or extenuating circumstances connected with 
the crime may justify a relief from further punishment.? Pardons, 


10 The rule suggested by Professor Wigmore seems to have been adopted by judicial. 
legislation in Alabama. Stoudenmeier v. Wilson, 29 Ala. 558, 565; Merkle v. State, 
37 Ala. 139, 141; Bales v. State, 63 Ala. 30, 38; Birmingham, etc. Co. v. Moore, 148 
Ala. 115, 125, 42 So. 1024, 1028. The Alabama rule appears to have originated from 
an Iowa case, Bowman v. Woods, 1 G. Greene (Ia.) 441, 444. But the doctrine no longer 
obtains in that state. Bixby v. The Omaha, etc. Co., 105 Ia. 293, 75 N. W. 182; Union 
Pacific R. Co. v. Yates, 79 Fed. 584, 588. For jurisdictions where statutes allow the 
admission of books to prove facts of general notoriety and interest, see WIGMORE, 
EvmENce, § 1693, n. 1, 2. 


1 See Roberts v. State, 160 N. Y. 217, 222, 54 N. E. 678, 679; 3 INsT. 233. 

2 Sometimes public policy requires that a large body of offenders shall be no longer 
considered criminals, as, for instance, after the Civil War when a general amnesty 
was granted to those who had joined in the rebellion. 
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however, for whatever reason given, are ‘treated alike in effect. Courts 
of law do not look behind them to see why they were granted in in- 
dividual cases. 

It is clear that a pardon can have no retroactive effect. A pardoned 
convict can have no redress against the state for penalties already suf- 
fered, whether in the form of fine,’ imprisonment,‘ or forfeiture of office.® 
Having been legally convicted, a man cannot be said to have suffered 
a wrong from the state, for a pardon is not a determination that a con- 
viction was erroneous. Moreover, being an act of grace toward an 
individual, a pardon cannot affect the rights of third parties which have 
vested because of the conviction.’ 

It is clear, however, that a full pardon should not only relieve from all 
future punishment prescribed for the offense,* but from the various 
disabilities attached either by the common law or by statute to one 
convicted of the more serious crimes. Thus a pardon will remove a 
convicted man’s disability as a voter, a juror, an executor, a guardian, 
or a witness.’ In view of the remission of punishment and the res- 
toration of civil rights it has been often said that a pardon is a re- 
mission of guilt, and makes of one convicted a new man with new credit 
in the eye of the law.’ The courts are not entirely in harmony, how- 
ever, as to whether after a full pardon any taint of criminality remains. 
Were the reasons for granting a pardon open each time to judicial ex- 
amination, they would have an important bearing in many cases upon 
the justice of adopting one view or the other. It is well settled that 
a prior conviction of a witness may be offered in evidence to affect his 
credibility, although he may have been granted a full pardon." In 
such a case, even where innocence is the reason for the pardon, no 
great injustice is done, because this evidence may be rebutted. An- 
other interesting question, more doubtful on the authorities, is raised 
by a recent New York case. A statute provided that a person once 
convicted of a felony should suffer an increased punishment for a second 
offense. The defendant, having been granted a full pardon after a first 


3 Knote v. United States, 95 U.S. 149; Cook v. Freeholders of Middlesex County, 
26 N. J.L. 326. 

* Roberts v. State, supra. 

5 State v. Carson, 27 Ark. 469. 

6 See Roberts 2. State, 30 N. Y. App. Div. 106, 109, 51 N. Y. Supp. 691, 693. 

7 Holliday v. People, ro Ill. 214. See In re Deming, 10 Johns. (N. Y.) 232. Penalties 
paid to third parties cannot be recovered. Rucker v. Bosworth, 7 J. J. Marsh. (Ky.) 645. 
An informer still retains his right to be paid any compensation he may have legally 
earned. Rowe v. State, 2 Bay (S. C.) 565. 

8 Osborn v. United States, 91 U. S. 474. 

9° Wood »v. Fitzgerald, 3 Or. 568 (voter); Puryear v. Commonwealth, 83 Va. 51, 
1S. E. 512 (juror); Im re Raynor, 48 N. Y. Misc. 325 (executor); Jn re Deming, 10 
Johns. (N. Y.) 232 (guardian); Diehl v. Rogers, 169 Pa. St. 316, 32 Atl. 424. See 
2 Hale, P. C. 278 (witness). 

10 See Ex parte Garland, 4 Wall. (U. S.) 333, 380; Ex parte Hunt, 10 Ark. 284, 288; 
1 BisHop, CRIMINAL LAw, § 898. It was early held that a pardoned thief could bring 
an action of slander for being called a felon. Cuddington v. Wilkins, Hob. 81. In 
saying that a pardon makes of one convicted a new man the courts do not mean 
that the acts themselves leading up to a conviction are considered legally obliterated. 
Accordingly an attorney, who has been pardoned after conviction of a felony, may still 
be disbarred on the ground that his acts resulting in conviction also constituted pro- 
fessional misconduct. In the matter of ——, Attorney, 86 N. Y. 563. 

11 United States v. Jones, 2 Wheeler Cr. Cas. 451; Curtis ». Cochran, 50 N. H. 242. 
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conviction, was again convicted of a felony. The court held that he ~ 
must suffer the increased statutory penalty. People v. Carlesi, 139 N. Y. 
Supp. 309 (Sup. Ct., App. Div.). The opposite result seems to have 
been reached in all but one of the other jurisdictions where the ques- 
tion has arisen. The reason for statutes providing increased pun- 
ishment for second offenders is the greater criminality attaching to 
one who repeats an offense.!* The New York court recognizes the con- 
tinuing existence of a criminal taint in spite of the pardon. Since no 
discretion is allowed by the New York statute in imposing the increased 
penalty, injustice might result if the pardon were based on innocence." 
It is submitted that the power to pardon should be broad enough com- 
pletely to remove all taint of guilt. To have a lesser effect a pardon 
should be limited in terms. 


Tort Lrapitity FOR BreaAcH oF Cuitp-LABor STATUTE. — The 
increasing number of child-labor laws in this country lends interest to a 
recent Alabama case under sucha statute. A child employee was allowed 
to recover from the defendant employer damages for personal injuries 
although he obtained employment by falsely representing that he was 
above the statutory age. De Soto Coal, Mining, & Development Co. v. 
Hill, 60 So. 583 (Ala.). The statute in this case was peculiar in merely 
forbidding the employment of children under fourteen, without providing 
a penalty. Since the statute is not effective as a criminal statute, it 
seems that the legislature, in forbidding one class of persons to do affirma- 
tive acts affecting another, must have intended to create a civil liability 
to children employed.’ 

In determining the exact limits of a right of action given in such gen- 
eral terms, the purpose of the legislature must be examined in order to 
decide what type of civil liability it is intended to impose. It seems that | 
liability should not be confined to cases where the plaintiff’s youth is the 
cause of his injury, since the purpose of such a statute is to protect 
children from all the dangers of the prohibited employment.’ As a 


2 Edwards v. Commonwealth, 78 Va. 39; State v. Martin, 59 Oh. St. 212. See 
oe v. Morrow, 9 Phila. 583. Contra, Commonwealth ». Mount, 2 Duv. 


(K 
ah ee People v. Sickles, 156 N. Y. 541, 547; People v. Craig, 195 N. Y. 190, 88 


14 The only relief in such a situation, if the view of the New York court is adopted, 
would be a possible second act of grace in reducing the sentence. 


1 Where a statute provides only a ange liability for its breach, a civil right can 


scarcely be given by construction of tds. It seems rather that the courts in 
substance are creating a new cause of action because they recognize the policy which 
lies behind the criminal statute. See 26 Harv. L. REv. 531. 

2 There must always be causal connection hetenten the act forbidden and the 
injury. See Queen v. Dayton Coal & Iron Co., 95 Tenn. 458, 464, 32 S. W. 460, 461; 
Inland Steel Co. v. Yedinak, 172 Ind. 423, 432, 87 N. E. 229, 233. But the employ- 
ment of the child is legal cause of damage incidental to such work. Third Vein Coal 
Co. v. Dielie, 110 Ill. App. 684; Iron Mountain R. Co. v. Dies, 98 Tenn. 655, 41 S. W. 
860; Starnes v. Albion Mfg. Co., 147 N. C. 556, 61 S. E. 525; Lenahan ». Pittston 

_ Coal Co., 218 Pa. St. 311, 67 Atl. 642. 

8 Rolin v. Reynold’s Tobacco Co., 141 N. C. 300, 53 S. E. 891; Third Vein Coal Co. 

v. Dielie, supra. 
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practical matter such statutes will not abolish the abuses aimed at, if 
ignorance of the child’s age is allowed as a defense. To hold employers 
liable, though they have used due care, may seem a harsh rule.* But 
since it is necessary for the enforcement of a statute obviously intended 
to protect society against child-labor abuses thought to threaten its 
welfare, such a harsh liability seems within the legislative purpose.® 
Furthermore, under such a statute contributory negligence should be 
no bar.’ The very purpose of the statute is to keep children out of places 
where their own heedlessness and inexperience will cause them harm. 
Since the enforcement of civil liability is merely a means of conserving 
the interests of society, a recovery should be allowed despite the con- 
tributory negligence of the particular plaintiff.’ Similar reasons require 
that such plaintiffs be not barred because they asked for employment.® 
In a word, it seems clear that, to be consistent with the legislative pur- 
pose, the cause of action must be an absolute one, allowing recovery in 
every case of damage resulting from the forbidden act; not merely an 
action like that of negligence, resulting from a legislative extension of 
the standard of due care. 

But in the principal case recovery was allowed where the plaintiff 
misrepresented his age. In support of this result, the same social interest 

which makes mine owners liable though ignorant of the infant’s age, and 
- which does away with the defense of contributory negligence, might be 
invoked. But if allowed there seems nothing to prevent a recovery of 
the same amount of damages by the defendant, in an action of deceit.® 
The plaintiff would, therefore, be barred by circuity, unless the statute 
could be construed to preclude impliedly the action of deceit on the 
ground that otherwise the statute would be to a great extent nullified.’ 


4 Employers can readily adapt themselves to such a rule by requiring proof and 

refusing doubtful cases. 
_ 5 Cf. McCutcheon »v. The People, 69 Ill. 601. Tatum »v. The State, 63 Ala. 151, 
may be distinguished because in that case the statute punished for selling liquor to 
persons of known intemperate habits. The interest of society in the result of a civil 
suit influenced the decisions in the following cases. See Monteith ». Kokomo Wood 
Enameling Co., 159 Ind. 149, 154, 64 N. E. 610, 611; Inland Steel Co. v. Yedinak, 
172 Ind. 423, 438, 87 N. E. 229, 236; American Car Co. v. Armentraut, 214 IIl. 509, 
514, 73 N. E. 766, 768. 

6 See 2 Ames & Situ, CAsEs ON Torts, 242, n. 1; 25 Harv. L. REv. 463. 

7 American Car Co. ». Armentraut, supra; Inland Steel Co. v. Yedinak, supra; 
Lenahan ». Pittston Coal Co., supra. Contra, Berdos v. Tremont & Suffolk Mills, - 
209 Mass. 489, 95 N. E. 876; Rolin v. Reynold’s Tobacco Co., supra. 

8 Berdos v. Tremont & Suffolk Mills, supra. Cf. Regina v. Tyrrell (1894), 1 Q. B. 
710; Commonwealth v. Willard, 22 Pick. (Mass.) 476. 

§ The only doubt is whether the deceit would be considered legal cause of the 
damage suffered by the employer, since it merely led him to put himself into a situation 
where he would be liable if an accident occurred. But where there is moral obliquity, 
more remote causes will be deemed legal cause. 1 STREET, FOUNDATIONS OF LEGAL 
LiaBILiTy, 111. The conclusion that deceit is legal cause would, therefore, follow 
: fortiori from such a case as Fine v. Interurban Ry. Co., 45 N. Y. Misc. 587, 91 N. Y. 

upp. 43. 

10 The reasoning of the cases in accord with the Alabama case indicates a leaning 
toward such a result, but no mention is made of circuity. Braasch v. Michigan Stove 
Co., 153 Mich. 652, 118 N. W. 366; American Car Co. v. Armentraut, supra; Inland 
Steel Co. v. Yedinak, supra. The theory on which some courts refuse to allow recovery 
for deceit against an infant, who misrepresents his age in order to secure a contract, 
is somewhat analogous. WILLISTON, WALD’s PoLLock ON ConTRACTS, 82, n. 26, 27. 
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Although the legislature’s purpose may be examined to determine the 
character of a cause of action expressly created, yet a wholly dissimi- 
lar common-law cause of action can scarcely be destroyed by any con- 
struction of the statute." To protect fully the interests of society, a 
statute providing against this difficulty should be passed. 


THE RULE AGAINST PERPETUITIES AND Powers. — The writer of a 
note in the Law Quarterly Review for January! on the case of In re de . 
Sommery * seems to have imagined that Parker, J., made a serious mis- 
take in stating that a special power so limited that it may be exercised 
at a time beyond lives in being and twenty-one years afterwards is abso- 
lutely void. The rule is stated in substantially these words by Mr. Gray*® 
and Mr. Marsden.* The language of the learned judge was ‘“‘A special 
power which, according to the true construction of the instrument cre- 
ating it, is capable of being exercised beyond lives in being and twenty- 
one years afterwards, is, by reason of the rule against, perpetuities, 
absolutely void; but if it can only be exercised within the period allowed 
by the rule, it isa good power, even although some particular exercise of 
it might be void because of the rule.” The writer of the note sets out the 
first part of this sentence, down to the semicolon, and then quotes from 
the judgment of Lord Cairns in Slark v. Dakyns,’ where, in speaking of 
a power given to a daughter, he says, ‘‘It does not follow that because the 
original power might have been badly exercised, yet, if it is so exercised 
as not to infringe the rule, the possibility of its being exercised in another 
way would make the power void,” which is exactly what Parker, J., 
says in the last part of the same sentence. The note also refers to 
Lord St. Leonards, and says that “he too thought that a power was not 
invalid if it could be exercised, although not necessarily so, within the 
limits of the rule against perpetuities.”” But Lord St. Leonards does not 
use language of this kind at the pages referred to,® and he only says that 
a power may be given to a person im esse to appoint to grandchildren 
or remoter issue, and, if he only appoint to such as are living at his death, 
it will be good. Lord St. Leonards, like Lord Cairns, is speaking of a 
power given to a living person, which, as Parker, J., says, “‘must, of 
course, if exercised at all, be executed during his life, and is therefore 
valid.” The statements of both of them go only to the point that the 
power is not bad merely because its terms would permit an appointment 
to objects that are too remote, which is now a familiar rule.’ 

i Tf, instead of looking at the statute for express authority, a court proceeded on the 
theory that it was in substance carrying out at common law a policy declared by 
the legislature, the question would be more open to doubt. But even then, it is sub- 


mitted, the abolishing of a common-law cause of action ina particular circumstance is 
a type of judicial legislation not warranted by authority. See 26 Harv. L. REv. 531. 


1 29 LAW QUARTERLY REVIEW, 13. 

2 [1912] 2 Ch. 622. 

8 Gray, RULE AGAINST PERPETUITIES, 2 ed., §§ 473, 475- 
4 MARSDEN, PERPETUITIES, 239. 

5 L. R. 10 Ch. 39. 

SUGDEN, Powers, 8 ed., 152, 397. 


: Gray, RULE AGAINST PERPETUITIES, 2 ed., §§ 473, 510; MARSDEN, PERPETUITIES, 
236. 
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It might almost be supposed from what is said in the note in speaking 
of a power which can be “exercised, although not necessarily so, within 
the limits of the rule against perpetuities,” or which “can only be exer- 
cised outside the limits,” that the writer is referring to the manner in 
which a power may be exercised, and not to the time within which by 
its terms it may be exercised. But if he referred to the manner of its 
exercise, he would only be saying what is more clearly said by Parker, J., 
that, if the power can only be exercised within the legal period, it is good, 
although a particular exercise of it might be void. The writer of the note 
does not expressly deny the existence of the rule that a power is void 
unless it is in some way limited so that it must be exercised, if at all, 
within the period allowed for future limitations to take effect. He says 
that, “if the power can only be exercised outside the limits, it is invalid,” 
and refers to Floyer v. Bankes * and Goodier v. Edmunds;* but these 
cases decided that a power that might by its terms be exercised at a time 
beyond the limits was void. The latter case was decided in accordance 
with a dictum of Jessel, M. R., regarding the same will in Goodier v. 
Johnson," namely, “It seems to me, however, that the trust for sale is 
bad, as it is not limited to take effect within the period of a life in being 
and twenty-one years after.” He might also have cited the cases of 
Wollaston v. King" and Morgan v. Gronow,” in which testamentary 
powers of appointment were given to persons not in esse at the date of the 
settlement under which the powers were created, and they were held to 
be void because they might be exercised at a time beyond the legal limit. 
In neither of these cases was there any question as to the time when the 
power was actually exercised, or the manner in which it was exercised, 
and in the latter case the power would have been valid if it had in terms 
been limited to the time when it was in fact exercised, for the will of 
the daughter, to whom it was given, took effect in the lifetime of her 
father who was living at the date of the settlement. The statement in 
the note that ‘the pronouncement of Parker, J., also seems inconsistent 
with the decisions” in Briggs v. Oxford * and In re Stamford “ is surpris- 
ing, for it overlooks the circumstance that in those cases the powers were 
subsequent to estates tail, and were held to be valid on the ground that 
the tenant in tail, by barring the entail, would bar also the power, accord- 
ing to the well-known rule.” 

The facts in the case of In re de Sommery were very simple. The tes- 
tator directed the trustees for the time being of his will to hold part of 
his estate “upon trust to pay the capital or income thereof, or neither, 
to my nephew the said Eugene de Sommery, or to apply the capital or 
income thereof, or any part of either for his benefit, or for the benefit 
of his wife or any child or children of his,” according to their discretion, 
and there was no other limit to the duration of the trust. Parker, J., 
held that the powers of the trustees were not limited to the lives of the 
living trustees, as they were vested in the trustees for the time being, and, 
as regards the nephew’s children, might be exercised during the life of 


8 L. R. 8 Eq. 115. ® [1893] 3 Ch. 455. 

10 78 Ch. D. 446, 447. 1 L. R. 8 Eq. 165, 169, 170. 

2 L. R. 16 Eq. 1, 10. 3 1 DeG., M. & G. 363. 

M4 [1912] 1 Ch. 343. 

18 Gray, RULE AGAINST PERPETUITIES, 2 ed., § 490; MARSDEN, PERPETUITIES, 243. 
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any afterborn child and would therefore be void, if there were only a 
single power. But he came to the conclusion that there were two powers, 
one to pay to the nephew, which was necessarily confined to his life and 
consequently valid, the other to apply for the benefit of him or his 
wife or children, which might be exercised at a time too remote and was 
therefore void. 


RECENT CASES. 


AGENCY — AGENT’s LIABILITY TO THIRD PERSONS — PARTIES TO WRITINGS: 
ParoL EVIDENCE TO EXONERATE AGENT. — The plaintiff and the defendant en- 
tered into a written contract with the oral understanding that the contract was 
between the plaintiff and the defendant’s principal. Held, that parol evidence 
is not admissible to exonerate the defendant. Gordon Malting Co. v. Bartels 
Brewing Co., 206 N. Y. 528, 100 N. E. 457. 

When the parties to a contract have embodied the terms in a written agree- 
ment, parol evidence is in general inadmissible to show that the actual agreement 
was otherwise. Van Syckel v. Dalrymple, 32 N. J. Eq. 233. See 4 WIGMORE, 
EvmeENce, § 2425. Under the facts of the principal case, therefore, the agent 
cannot show that he was to be free from personal liability. Nash v. Towne, 
5 Wall. (U. S.) 689; Cream City Glass Co. v. Friedlander, 84 Wis. 53. See Higgins 
v. Senior, 8 M. & W. 834, 844. If there is any ambiguity on the face of the in- 
strument as to the réle in which the agent acts, it is explainable. Kean v. 
Davis, 21 N. J. L. 683; Armstrong v. Andrews, 109 Mich. 537, 67 N. W. 567. 
And if agents in signing their own names carried the fiction of agency so far as 
actually to denote their principals thereby, the evidence might be admissible 
to construe the meaning of the signature. Cf. Myers v. Sarl, 3 El. & El. 306. 
But it would not seem that agents do so use their names. Force is lent to the 
suggestion, however, by the admission of evidence to charge the principal under 
the same facts. Calder v. Dobell, L. R.6C. P. 486; Lerned v. Johns, 91 Mass. 
419. Contra, Chandler v. Coe, 54 N.H. 561. But evidence of collateral agree- 
ments is admissible if the written document is one which might naturally not 
include that agreement and was not so intended. If the parties intended a 
double liability, they might be likely not to seek to bind both principal and 
agent on the same document. Evidence that the principal was also to be 
bound on the contract can be properly admissible only on this ground. 


AGENCY — Princrpat’s LIABILITY FOR Acts OF INDEPENDENT CONTRACTOR 
— LraBitity FOR NEGLIGENT BLAstiInc.— An independent contractor was 
engaged in blasting on the defendant’s land. Due to his negligence rocks were 
hurled upon the plaintiff’s land. Held, that the plaintiff may recover from the 
landowner. Hounsome v. Vancouver Power Co., 23 West. L. Rep. 167. (Brit. 
Col., Ct. App.) 

Under the English rule of absolute liability for injury caused by the escape 
of anything brought onto his land, an owner is liable even though the escape 
was caused by the act of an independent contractor. Rylands v. Fletcher, L. R. 
3 H. L. 330. Such a broad rule would cover this case. But in many jurisdic- 
tions in this country this absolute liability is not recognized. Marshall v. 
Wellwood, 38 N. J. L. 339; McCafferty v. Spuyten Duyvil & P.M.R.Co., 61 N.Y. 
178. When, indeed, the act of the contractor is such that the injury flows 
directly and necessarily from this act, the owner is liable in trespass, without 
regard to negligence. Hay v. Cohoes Co., 2 N. Y. 159; Hoffman v. Walsh, 117 
Mo. App. 278, 93 S. W. 853. But otherwise, by the weight of authority, and 
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rightly it seems, it is not the trespass of the owner and he is not liable. Ketcham 
v. Newman, 141 N. Y. 205, 36 N. E. 197; Tibbets v. Knox & Lincoln R. Co., 
62 Me. 437. The same reasoning applies where the owner is sought to be held 
for damage from a nuisance created by the contractor. Aélanta & F. R. Co. v. 
Kimberly, 87 Ga. 161, 13 S. E. 277; Bailey v. Troy & Boston R. Co., 57 Vt. 
252. See Jones v. McMinimy, 93 Ky. 471, 473, 20 S. W. 435. It might seem 
reasonable to hold a landowner to the use of due care in the management 
of his property and require him to answer for the negligence of any to whom he 
might entrust the performance of that duty. Such a view, however, has not 
in general found favor with the courts. Berg v. Parsons, 156 N. Y. 109, 50 
N. E. 957; Blumb v. City of Kansas, 84 Mo. 112. But in a narrower class of 
cases, where the work is commonly said to be inherently dangerous, this prin- 
ciple has been generally accepted. Norwalk Gaslight Co. v. Borough of Nor- 
walk, 63 Conn. 495, 28 Atl. 32; Wetherbee v. Partridge, 175 Mass. 185, 55 N. E. 
894; Davis v. Summerfield, 133 N. C. 325, 45 S. E. 654. Contra, McCafferty v. 
Spuyten Duyvil & P. M.R.Co., supra. It is said in these cases that the owner 
must use care to prevent the probable consequences of dangerous acts, but it 
amounts in substance to a liability for the contractor’s negligent performance 
of the duty delegated to him. Such a rule has convincing arguments of policy 
to commend it; it would explain the blasting cases, and sufficiently protect 
neighboring owners from dangerous undertakings. 


BAILMENTS — BAILOR AND BAILEE— WHAT CONSTITUTES CONTRACT 
Lrmitinc Liapiuity. — The plaintiff checked a package in the defendant’s 
parcel room. On the back of the claim check was a notice, unseen by the plain- 
tiff, limiting the defendant’s liability to ten dollars. The parcel was negligently 
misdelivered by the defendant’s servant. Held, that the plaintiff can recover 
full damages. Healy v. New York Central & Hudson River R. Co., 153 N. Y. 
App. Div. 516. 

While a bailee can limit his liability by contract, there are several views as 
to when this limitation becomes a term of the contract. In England, at com- 
mon law, any notice to the bailor was held to be embodied in the agreement. 
Wyld v. Pickford, 8 M. & W. 443. In the United States mere notice has not this 
effect. Judson v. Western R. Co., 6 Allen (Mass.) 486. Some courts hold the 
bailor bound contractually only by such limitations as he actually consents to. 
Chicago & Northwestern Ry. Co. v. Simon, 160 Ill. 648, 43 N. E. 596. But by 
the weight of authority if the bailee’s receipt is of such a nature that it is gen- 
erally known to embody the terms of the contract, the bailor is presumed to 
know and assent to these terms. Taussig v. Bode, 134 Cal. 260, 66 Pac. 259; 
Durgin v. American Express Co., 66 N. H. 277, 20 Atl. 328. Some courts 
intimate that this presumption can be rebutted. Rawson v. Pennsylvania R. 
Co., 48 N. Y. 212. See Boorman v. American Express Co., 21 Wis. 152, 158. 
A person signing an unread contract is conclusively bound by its terms. Fivey 
v. Pennsylvania R. Co., 67 N. J. L. 627, 52 Atl. 472. It would seem by analogy, 
therefore, that merely accepting a receipt of a kind generally known to contain 
the terms of the contract of bailment, should bind the bailor to these terms. 
Taussig v. Bode, supra. As a parcel-room check hardly falls within this de- 
scription, the limitation on the back should not be a term of the bailment. 
Cf. Blosson v. Dodd, 43 N. Y. 264. 


Brits AND Notes — DoctrinE oF PRICE v. NEAL. — A testatrix had given 
money to her agent in trust to terminate a city assessment lien against property 
devised by her to the defendant. An employee of the agent misappropriated 
a check given him to carry out the direction of the testatrix, and later forged a 
check on the plaintiff bank payable to the city collector, with which the assess- 
ments were paid and the lien discharged. Upon discovering the forgery, the 
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bank claimed reimbursement from the defendant who had sold the property 
unencumbered. Held, that the bank is not entitled to relief. Title Guarantee 
& Trust Co. v. Haven, 139 N. Y. Supp. 207 (Sup. Ct., App. Div.). See Notes, 
Pp. 634. 


BiLts AND Notes — PURCHASERS FOR VALUE WITHOUT NoTICcE — KNOWL- 
EDGE OF A CORPORATION AS NOTICE TO ITs OFFIcERS. — The plaintiff, who held 
the position of president in a bank, but took no active part in its affairs, 
bought of the bank without actual notice of any defect a promissory note 
given to the bank by the maker without consideration. Held, that the plain- 
tiff is not a holder in due course. McCarty v. Kepreta, 139 N. W. 992 (N. D.). 

Actual knowledge is necessary to constitute notice under § 56 of the Nego- 
tiable Instruments Law, but this section must be construed in the light of the 
common-law principles of which it is declaratory. Cf. Schlesinger v. Lehmaier, 
191 N. Y. 69, 83 N. E.657. On principles of agency the knowledge of an officer 
or agent of a corporation, as to a transaction carried out by him in the scope of 
his employment, is the knowledge of the corporation for the purpose of charging 
it with liability. National Security Bank v. Cushman, 121 Mass. 490; Twenty- 
Sixth Ward Bank v. Stearns, 148 N. Y. 515, 42 N. E. 1050. Nor can a corpora- 
tion do acts through ignorant agents and escape the consequence of its own 
knowledge. Mechanics’ Bank of Alexandria v. Seton, 1 Pet. (U. S.) 299; Cur- 
tice v. Crawford County Bank, 118 Fed. 390. But no principle of agency can 
impute to the agent the knowledge of his principal and make him personally 
responsible for it. The officers have perhaps a duty to be conversant with the 
corporation affairs; but it seems unjust that an officer, who gratuitously fur- 
nishes his name, aid, and valuable advice should be compelled to follow the 
corporate business in detail, or that the law should do more than create a 
presumption that he is conversant withit. Proctor v. Baldwin, 82 Ind. 370; 
Briggs v. Spaulding, 141 U.S. 132,11 Sup. Ct. 924. Contra, Merchants’ Bank 
v. Rudolph, 5 Neb. 527. See Gillet v. Phillips, 13 N. Y. 114, 117. Further, 
mere negligence in not knowing will not affect a purchaser of a negotiable 
instrument with notice. American National Bank v. Lundy, 21 N. D. 167, 
129 N. W. 99. It is submitted, therefore, that the decision in the principal 
case is incorrect. 


Brits AND Notes — PURCHASERS FOR VALUE wiTHOuT Notice — PAYEE 
AS PURCHASER FOR VALUE UNDER THE NEGOTIABLE INSTRUMENTS Law. — 
The defendant was induced by fraud of the maker to sign promissory notes as 
surety. The maker then delivered the notes to the payee, who paid value 
without notice of the fraud. Under section 52 of the Negotiable Instruments 
Law one of the requisites of a holder in due course is “that at the time it was 
negotiated to him he had no notice of any infirmity in the instrument or defect 
in the title of the person negotiating it.”’” Section 30 provides: “ An instrument 
is negotiated when it is transferred from one person to another in such manner 
as to constitute the transferee the holder thereof. If payable to bearer it is 
negotiated by delivery; if payable to order it is negotiated by the indorsement 
of the holder completed by delivery.” Held, that the payee cannot be a holder 
in due course. Stone v. Goldberg & Lewis, 60 So. 744 (Ala.). 

The principal case seems correct in holding that by a fair construction of 
section 52 an instrument must be negotiated to the transferee in order to render 
him a holder in due course. But see Boston Steel & Iron Co. v. Steuer, 183 
Mass. 140, 66 N. E. 646. The further question arises whether transferring a 
note to the payee is a negotiation within section 30. Under section 20 of 
the English Bills of Exchange Act and section 14 of the Negotiable Instruments 
Law, both providing expressly that under certain circumstances an instrument 
must be negotiated to a holder in due course in order to render the maker liable, 
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it has been held that a transfer to the payee will not be such a negotiation. 
Herdman v. Wheeler, [1902] 1 K. B. 361; Vander Ploeg v. Van Zuuk, 135 Ia. 
350, 112 N. W. 807. But see Lloyd’s Bank v. Cooke, [1907] 1 K. B. 794, 808. 
It has been held, however, that irrespective of such provisions the payee can 
recover on the ground of estoppel. Lloyd’s Bank v. Cooke, supra. At common 
law the payee could be a holder in due course. Watson v. Russell, 3 B. & S. 34; 
Fairbanks v. Snow, 145 Mass. 153. Contra, Charlton Plow Co. v. Davidson, 
16 Neb. 374. Since a boné fide payee is in substantially the same position as a 
boné fide indorsee, the common-law rule seems correct, and it would seem desir- 
able to extend section 30 so as to expressly include a transfer to the payee. 
Under the present wording of the statute a result opposed to that of the prin- 
cipal case can only be reached by a strained construction of the word “ nego- 
tiation” or the questionable theory of an estoppel. 


. Carrrers — ConnecTInG Lines — INITIAL CARRIER: PRESUMPTION AS 
To Loss or Goons. — The plaintiff consigned goods on a through shipment 
over connecting lines. A part of the goods was lost. There was no evidence 
that the loss occurred on the defendant line, the initial carrier, nor did it con- 
tract to assume liability for the whole carriage. Held, that the defendant is 
not liable for the loss. St. Louis, Iron Mountain, & Southern Ry. Co. v. 
Carlile, 128 Pac. 690 (Okla.). 
If the initial carrier assumes liability for the delivery of goods at their 
destination it is liable for any loss occurring during the carriage. Adams 
Express Co. v. Wilson, 81 Ill. 339. Cf. Beard v. St. Louis, A. & T. H. Ry. Co., 
79 Ia. 527, 44 N. W. 803. Courts differ, however, as what constitutes assump- 
tion of such liability. By the English rule the mere receiving of goods addressed 
to a point beyond its own line makes the initial carrier liable. Muschamp v. 
Lancaster & P. J. Ry. Co., 8 M. & W. 421. This rule is generally said not to 
obtain in the United States. See Myrick v. MichiganCentral R. Co., 107 U.S. 102, 
106, 1 Sup. Ct. 425, 429; Bishawaiti v. Pennsylvania R. Co., 92 N. Y. Supp. 
783. It has, however, been adopted by a number of jurisdictions. Allen & 


Gilbert-Ramaker Co. v. Canadian Pacific Ry. Co., 42 Wash. 64, 84 Pac. 620;- 


Chicago & Northwestern Ry. Co. v. Simon, 160 Ill. 648, 43 N. E. 596. A few cases 
have been found holding directly contrary to the English rule. Northern R. Co. 
v. Fitchburg R. Co., 6 Allen (Mass.) 254; The Thomas McManus, 24 Fed. 509. 
But most of the cases cited as holding contrary to the English rule are distin- 
guishable on the grounds of express limitation of liability to the initial carrier’s 
own line, lack of authority by the agents to make through contracts, or express 
statutory provision. Myrick v. Michigan Central R. Co. supra; Roy v. Chesa- 
peake & Ohio Ry. Co., 61 W. Va. 616, 57S. E. 39; Atchison, T.& S. F. Ry. Co. 
v. Rutherford, 29 Okla. 850, 120 Pac. 266. If, as in the principal case, the evi- 
dence fails to locate the loss, there is no presumption that it occurred on the 
initial carrier’s line. Adtchison, T. & S.F. Ry. v. Rutherford, supra. But see 
Brintnall v. Saratoga & Whitehall R. Co., 32 Vt. 665, 675. There is, however, 
a presumption that it occurred on the final carrier’s line. Faison v. Alabama 
& Vicksburg Ry. Co., 69 Miss. 569, 13 So. 37; St. Louis Southwestern Ry. Co. v. 
Birdwell, 72 Ark. 502, 82 S. W. 835. But if, as seems probable, this presump- 
tion exists because the evidence of the place of loss is ascertainable solely 
by the carrier, there is no reason, it is submitted, why it should not be raised 
against whatever carrier may be defendant in the suit. 


CARRIERS — CONNECTING Lines — LiaBILITY OF CONNECTING CARRIER 
ON CONTRACT MADE BY INITIAL CARRIER. — The consignor of goods sent by 
the Wells Fargo and the defendant express companies arranged with the former 
company for payment of express. The defendant was not notified of the 
contract and refused to deliver to the consignee until paid full charges. Held, 
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that the defendant company is liable to the consignee for this refusal. Alcorn v. 
Adams Express Co., 45 Chi. Leg. News 151 (Ky.). 

There are several theories as to the relation of parties concerned in a shipment 
over connecting lines. One view is that in the absence of a contrary agreement 
the connecting carrier is the agent of the initial carrier. Scothorn v. South 
Staffordshire Ry. Co., 8 Exch. 341. Under this view, because of the doctrine of 
respondeat superior the initial carrier is clearly under liability for the entire 
shipment, and the connecting carrier, it is submitted, would be liable only for 
negligence. It has also been held that primé facie the initial carrier is the 
forwarding agent of the shipper, and that the shipper has only such rights as 
his agent secures him. Patten v. Union Pacific Ry. Co., 29 Fed. 590. This 
seems the proper theory when there is no traffic agreement for through ship- 
ments. The principal case follows a third view, that the initial carrier is the 
agent of the connecting carrier, and that, therefore, the duties of the connecting 
carrier are determined by the agreement made between the initial carrier and the 
shipper. Pittsburg, C.,C. & St. L. Ry. Co. v. Viers, 113 Ky. 526, 68 S. W. 469; 
Maghee v.Camden & Amboy R. Transportation Co., 45 N. Y. 514. This reasoning 
is correct only if there is a traffic agreement authorizing the initial carrier to 
contract for through shipments. Houston & T.C.R. Co. v. Everett, 99 Tex. 269, 
89 S. W. 761; Church v. Atchison, T. & S. F. Ry.Co., 1 Okla. 44, 29 Pac. 530. 
Otherwise the connecting carrier can clearly refuse goods not offered on terms 
it could demand of a shipper. Southern Indiana Express Co. v. United States 
Express Co., 88 Fed. 650, aff’d in 92 Fed. 1022. It is submitted, therefore, that 
the court erred in not requiring proof of such an agreement creating an agency. 


Crvit Law — REcocniTIon oF Artist’s RIGHTS IN PICTURE Now OWNED 
BY ANOTHER. — A lady who owned a private residence in Berlin, of which she 
occupied the upper floor while the lower floor was let to a tenant, desired to . 
have the vestibule of the house decorated by a fresco painting and engaged a 
well-known artist to do the work. The painting when finished represented an 
island with some nude figures of sirens. To these nudes the lady who had or- 
dered the painting took exception, and she had another artist over-paint the 
figures so that they appeared as draped. The first artist contended that this 
change violated rights which as an artist he had in the integrity of his work, 
and although the owner covered the altered portion of the fresco by a curtain, 
he was not satisfied, but brought an action demanding the restoration of the 
painting to its original condition, or failing in that demand, its entire with- 
drawal from where it might be visible to strangers. The lower court granted 
the latter prayers, and the plaintiff appealed. Held, that the overpainted 
drapery must be removed. 79 Entscheidungen des Reichsgerichts 397 (German 
Imperial Court, 1912). 

The holding in this case marks an advance in the law of Germany which has 
produced considerable interest and discussion in that country. It is noteworthy 
that although the German law is codified there is no explicit provision of the 
written law applicable to this controversy. Although it is unlikely that the 
result could be reached in common-law countries, it is illustrative of the present 
wide-spread tendency to extend the protection of the law to personal interests 
of an indefinite character. The court said that the principle of the decision 
must be deduced from the relative rights of the owner, of the public, of the ar- 
tist to his reputation, and perhaps from a right of personality, which, even if 
not recognized as a distinct generic right, may yet be enforced with regard to 
particular interests. The artist has a legitimate interest that his work shall not 
be presented to the world otherwise than in the form in which it represents 
his artistic individuality. If possible this interest should be protected by the 
law. The difficulty lies in reconciling this right with the right of the owner 
where, in exceptional cases like the present, a conflict arises between the two. 
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The owner may remove the painting from public view; he may probably even 
destroy it; with such possibilities the artist must reckon when he sells his work; 
but not with the possibility of having the individuality and integrity of his 
painting violated while leaving it to exist as a work of art which may at some 
time be viewed and criticized by strangers, even if for the present it is shielded 
from indiscriminate gaze. 


ConsTITUTIONAL LAw—DveE Process or LAw— Pire-LinE AMEND- 
MENT TO INTERSTATE CoMMERCE Act. — By an amendment to the Interstate 
Commerce Act adopted in 1906, Congress provided that all pipe-lines engaged 
in the interstate transportation of oil should be held common carriers. The 
act was construed to apply to all pipe-lines irrespective of whether or not they 
had professed to carry for the public. Held, that the act, so construed, is 
unconstitutional. Prairie Oil and Gas Co. v. United States, U. S. Commerce 
Ct., March 11, 1913. See NOTES, p. 631. 


CONSTITUTIONAL LAw — PERSONAL RicHTs — MartTIAL Law. — The gov- 
ernor of a state with the authority of the legislature, proclaimed martial law 
in a certain district. The relator was arrested, tried, and sentenced to prison 
by the military authorities, for an offense committed prior to the governor’s 
proclamation. The state constitution expressly provided that the writ of 
habeas corpus should not be suspended, and that no one should be tried for a 
civil ofense by a military commission. Habeas corpus proceedings were insti- 
tuted in the relator’s behalf. Held, that necessity justified the imprisonment, 
at least while the disturbance continued, and that the writ be refused. State 
ex rel. Mays v. Brown, 77S. E. 243 (W. Va.). See NOTES, p. 636. 


CONSTITUTIONAL Law — PoWERS OF THE JUDICIARY— OBLIGATION OF 
Courts To GIVE Apvisory Opinions. — Under a constitutional provision that 
“the Supreme Court shall give its opinion upon important questions upon 
solemn occasions when required by the Governor,” the latter put certain in- 
terrogatories. The court declined to answer on the ground that the occasion 
was not in their judgment sufficiently solemn to require it. In re Lieutenant 
Governorship, 129 Pac. 811 (Colo., Sup. Ct.). 

Advisory opinions are purely extra-judicial, and are not binding either as 
decisions or as precedents. See Opinion of Justices, 126 Mass. 557, 566; Opinion 
of Court, 60 N. H. 585. But see Answer of Justices, 70 Me. 570, 583; In re 

enate Resolution, 12 Colo. 466, 467, 21 Pac. 478, 479. They are given without 
a hearing of interested parties or assistance of counsel, and oftentimes with but 
an imperfect knowledge of the facts. These considerations, together with a 
feeling of jealousy for the independence of the judiciary, have often caused the 
judges, in the few states which have similar constitutional provisions, to be 
reluctant to give such opinions. See Opinion of Justices, 5 Metc. (Mass.) 596, 
507; Opinion of Justices, 9 Cush. (Mass.) 604. Several courts have declined 
to answer, as in the principal case, affirming their right to decide whether the 
question was important or the occasion solemn. Answer of the Justices, 148 
Mass. 623, 21 N. E. 439; Answers of Justices, 95 Me. 564, 51 Atl. 224. These 
provisions were, however, intended to constitute the judges the legal advisers 
of the other departments, after the English practice of the king and the 
House of Lords calling on the judges. See Opinion of the Justices, 126 Mass. 
557, 561. It is hardly an effective adviser who must answer only when he 
the questioner needs it. In the nature of things, it seems more reason- 
able to lodge the power to determine the necessity for advice in the party asking 
it. The wonted interpretation of such provisions is perhaps influenced by a 
_ feeling of their unwisdom and the consequent desirability of restricting the 
“ right. See 24 Am. L. REv. 360. 
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CORPORATIONS — STOCKHOLDERS — RIGHT OF PREPERRED STOCKHOLDERS 
TO SHARE IN Stock Divipenps. — A corporation declared a stock dividend 
to common stockholders only. It represented a distribution of accumulated 
earnings after payment of the preferred dividend at the rate fixed by the charter. 
The plaintiff, a preferred stockholder, brought suit to share in the dividend. 
Held, that the plaintiff cannot recover. Niles, Admr. v. Ludlow Valve Mfg. 
Co., 46 Nat. Corp. Rep. 51 (C. C. A., 2d Circ.). 

The common stockholders would undoubtedly be entitled to the surplus 
earnings if distributed as cash. But a preferred stockholder has none the 
less a right to insist that his proportionate share in the control of the corpora- 
tion and the assets of the enterprise be preserved. He should therefore be 
allowed his pro rata share of any new issue of stock. Cf. Gordon’s Exrs. v. Rich- 
mond, F. & P. R. Co., 78 Va. 501; Jones v. Concord & Montreal R. Co., 67 
N. H. 119, 38 Atl. 120. See 26 Harv. L. REv. 75. 


EVIDENCE — OPINION EVIDENCE — Expert Testimony: LEARNED TREA- 
TIsES. — In an action for personal injuries a medical treatise was offered as 
evidence of the opinion therein expressed. Held, that such evidence is inad- 
missible. Denver City Tramway Co. v. Gawley, 129 Pac. 258 (Colo.). See Notes, 
p. 642. 


EVIDENCE — SmmiLarR Facts AND OCCURRENCES — CRIMES SIMILAR TO 
OnE IN Issue. — The defendant induced the prosecuting witness to join with 
him in the purchase of a business. While the arrangements were being made, 
unknown men entered the room, alleged that they were detectives, accused 
the defendant of having counterfeit money, mixed the money of the plaintiff 
and defendant, and disappeared with it. On a prosecution for conspiracy to 
steal, another man was allowed to testify, to show the intent and design of the 
defendant, that three months after this transaction he had lost his money in a 
similar way while dealing with the defendant. Held, that this evidence was 
improperly admitted. Effler v. State, 85 Atl. 731 (Del., Super. Ct.). 

Considerations of policy render inadmissible evidence of other crimes when 
relevant only to show the defendant’s bad character. Ware v. State, 91 Ark. 
555, 121 S. W. 927. But such evidence is admissible when relevant for other 
purposes. See Commonwealth v. Robinson, 146 Mass. 571, 577, 16 N. E. 452, 
454. One view makes the test of admissibility whether the evidence offered 
is probative of certain enumerated matters connected with the crime, such as 
intent, identity, and design. People v. Molineux, 168 N. Y. 264, 61 N. E. 286; 
Schultz v. United States, 200 Fed. 234. In such cases admission is considered 
an exception to the general excluding rule. See Commonwealth v. Jackson, 132 
Mass. 16, 18. The other view requires only that the evidence be materially 
relevant to establish the crime charged, other than by showing the defendant’s 
bad character. Rex v. Ball, [1911] A. C. 47. See People v. Molineux, 168 
N. Y. 264, 343. This view seems more just and logical and less artificial. 
Some courts in adhering to the narrower view have rejected evidence of great 
probative value. Marshall v. United States, 197 Fed. 511; State v. Jeffries, 
117 N. C. 727, 23 S. E. 163. Ultimately, indeed, the two theories may achieve 
substantially similar results, for the tendency of the courts adopting the 
restrictive view is to increase the number of exceptions. See UNDERHILL, , 
CRIMINAL EvipENCE, § 87. In the principal case, on account of the similar 
peculiarities of the two crimes, the evidence had considerable probative value, 
and under either theory it would seem to be relevant to show that the acts of 
the alleged detectives and the defendant were done in pursuance of a plan which 
the defendant aided in performing, and that the defendant did not act inno- 
cently. People v. Weil, 244 Ill. 176, 91 N. E. 112; Commonwealth v. Pugliese, 
44 Pa. Super. Ct. 361; State v. Craddick, 61 Wash. 425, 112 Pac. 491. 
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Fixtures — REMOVAL: Er¥rect OF AGREEMENT TO TREAT FIXTURES AS 
Personatty. — A landowner allowed the plaintiff to erect billboards with the 
privilege of removing them at any time. A boné fide purchaser of the land re- 
fused to allow removal and the plaintiff sued for conversion of the billboards. 
Held, that the plaintiff cannot recover. Cochrane v. McDermott Advertising 
Agency, 60 So. 421 (Ala.). 

Where the landowner consents that a stranger annex a fixture to his land and 
retain the right to sever, various views have been taken. It is often said, as in 
the principal case, that because of the agreement the fixture remains a chattel 
to which the stranger has title. Ham v. Kendall, 111 Mass. 297. It is thus some- 
times held that if the stranger is a mortgagee and has recorded a chattel mort- 
gage he prevails over a bond fide purchaser of the land. Ford v. Cobb, 20 N. Y. 
344. Cf. Sowden v. Craig, 26 Ia. 156, 165. But the protection of the stranger 
is qualified in the principal case by holding that the agreement being merely 
a personal one is not effective against bond fide purchasers of the land. Wickes 
Bros. v. Hill, 115 Mich. 333, 73. N. W. 375; Thompson v. Smith, 111 Ia. 718, 83 
N. W. 780. This result seems just, and it would seem equally just even where 
a chattel mortgage is recorded, since one who buys what is at least an apparent 
part of realty cannot be expected to search the records of personal property. See 
Bringholff v. Mungurmaier, 20 Ia. 513, 519; Tibbetts v. Home, 65 N. H. 242, 
247. The ground for such a result might perhaps be estoppel, although it is 
difficult to see why, if fixtures may be either realty or personalty, there is any 
representation by their mere affixing that they are realty. But it would seem 
that the court is stating in fictitious terms that the stranger in substance re- 
tained only an equitable interest in the billboards. If this is true, the court 
is in accord with a view often taken that the right to sever is a contract right 
specifically enforceable in equity against all having notice of it. St. Louis & San 
Francisco R. Co. v. Beadle, 50 Pac. 988 (Kan. App.). Cf. Landon v. Plait, 34 
Conn. 517, 523. This result seems to indicate that the fixture is realty, but that 
the stranger retains the equitable interest in that section of the realty. 


INFANTS — UNBORN CHILDREN — INyuRIES BY CARRIER. — The plaintiff’s 
mother, while a passenger on the railroad of the defendant company, was negli- 
gently injured by it, and as a result the plaintiff, who was at the time en ventre 
sa mére, was born in a deformed condition. The railroad company was not 
aware of the pregnancy of the plaintifi’s mother. Held, that though a child 
may sue for wrongful injuries to him before his birth, this plaintiff cannot re- 
cover because he was not a passenger. Nugent v. Brooklyn Heights R. Co., 139 
N. Y. Supp. 367 (Sup. Ct. App. Div.). See Notes, p. 638. 


INTERSTATE COMMERCE — CONTROL BY CONGRESS — WHITE SLAVE ACT. 
— The defendant was convicted under a federal statute which made criminal 
the assisting in the transportation of women in interstate commerce for the 
purpose of prostitution. Held, that the statute is constitutional. Hoke v. 
United States, 227 U. S. 308. 

The power of Congress to prevent the use of interstate commerce for the 
purpose of furthering immoral practices or distributing objectionable commodi- 
ties would seem to have been fairly well established by previous cases. Lottery 
Case, 188 U. S. 321, 23 Sup. Ct. 321; Hipolite Egg Co. v. United States, 220 
U. S. 45, 31 Sup. Ct. 364. This decision settles the question beyond the possi- 
bility of doubt. The result reached seems a desirable one since the commerce 
clause has to a large extent deprived the states of the power to protect the public 
health and morals by commercial regulations. Leisy v. Hardin, 135 U. S. 100, 
10 Sup. Ct. 681. If Congress did not possess this power, the result of the com- 
merce clause would be to deprive society of an effective means of self- 
protection. 
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INTERSTATE COMMERCE — CONTROL BY STATES — TAXATION: GoopDs IN 
TRANSIT. — The defendant shipped grain from western to eastern points under 
through bills of lading which allowed warehousing in Chicago for inspection 
and testing. Illinois taxed the grain in warehouse as his personal property. 
Held, that the tax is constitutional. Bacon v. People of Illinois, 227 U.S. 504, 
33 Sup. Ct. 299. 

This decision seems to show that in taxation, at least, the question of in- 
terstate commerce is to be approached from the viewpoint of a reserved power 
in the states, and that a property tax is constitutional if not levied on the com- 
merce as such and if it does not discriminate against interstate commerce. 
See 26 Harv. L. REv. 358. 


Jormnt WRoNGDOERS — EFFECT OF RELEASE OF ONE NOT LIABLE FOR THE 
Tort. — In an action for the death of the plaintiff’s intestate due to the defec- 
tive condition of a sidewalk, for which the defendant was responsible, it 
appeared that the plaintiff had for consideration released the city from all lia- 
bility for the injury. The city was not legally liable. Held, that this release is 
a bar to the present action. Casey v. Auburn Telephone Co., 139 N. Y. Supp. 
79 (Sup. Ct., App. Div.). 

A release under seal at common law, given to one joint wrongdoer, discharges 
the liability of all, on the ground that each is liable in full and one release is 
equivalent to actual satisfaction. Bronson v. Fitzhugh, 1 Hill (N. Y.) 185; 


Stone v. Dickinson, 89 Mass. 26. Where there is no formal release it becomes a ~ 


question of fact whether the amount is paid by one wrongdoer as satisfaction in 
full. Chicago v. Babcock, 143 Ill. 358, 32 N. E. 271. If not a complete satis- 
faction the amount paid is only a pro tanto bar to a suit against a joint wrong- 
doer. Lovejoy v. Munsy, 3 Wall. (U.S.) 1; Ellis v. Esson, 50 Wis. 138. Where 
settlement in full is made with one not actually liable, those liable in fact are 
discharged. Brewer v. Casey, 196 Mass. 384, 82 N. E. 45; Hartigan v. Dickson, 
81 Minn. 284, 83 N. W. 1091. Contra, Wardell v. McConnell, 25 Neb. 558, 41 
N. W. 548. And therefore it is urged that a mere release under seal will have 
the same effect. Hubbard v. St. Louis & M. R. Co., 173 Mo. 249, 72 S. W. 
1073. Contra, Thomas v. Central R. of N. J., 194 Pa. St. 511, 45 Atl. 344. 
It is submitted, however, that a new release of one not liable cannot extin- 
guish a liability which attaches only to another. Of course an injured person 
should receive but one satisfaction, and the question whether the compromise 
in the principal case is a complete bar should depend on whether it was actually 
intended as full satisfaction for the injury. 


LIBEL AND SLANDER — Acts AND Worps ACTIONABLE — RECOVERY FOR 


Injury TO FEELINGS. — The plaintiff sued the defendants who, in accordance . 


with a prior agreement among themselves, shadowed the plaintiff in such a 
manner that it was apparent to the public that he was the subject of surveil- 
lance. The plaintiff proved that he was thereby caused mental anguish and 
that his reputation was injured. Held, that an actionable tort is proved. 
Wa). v. Frankfort Marine, Accident, & Plate Glass Ins. Co., 139 N. W. 386 

The court reasons that since when represented by picture shadowing would 
be actionable, a fortiori it must be so when actually committed. But this 
overlooks the different treatment the law has accorded libel and slander. Thor- 
ley v. Lord Kerry, 4 Taunt. 355. See Opcrrs, LIBEL AND SLANDER, 5 ed., 30. 
If acts of this character are to be treated as defamation they must be regarded 
as slander because they are temporary in nature and after the act retain no 
capacity for republication. See TowNSHEND, LIBEL AND SLANDER, 4 ed., § 1; 
Bower, CopE OF ACTIONABLE DEFAMATION, 20. The technical rules of slander 
would not allow recovery since from the opinion it would seem that r3 
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damages were alleged and since shadowing can hardly be said necessarily to 
impute the commission of a crime involving moral turpitude or ignominious 
punishment. Cf. Roberts v. Roberts, 5 B. & S. 384; Earley v. Winn, 129 Wis. 
291, 109 N. W. 633. As an action on the case for conspiracy the lack of legal 
damage in the principal case would prove equally fatal to the plaintiff’s recovery. 
Hutchins v. Hutchins, 7 Hill (N. Y.) 104; Doremus v. Hennessy, 62 Ill. App. 
391. But cf. Randall v. Lonstorf, 126 Wis. 147, 105 N. W. 663. Thus the court 
treats as actionable acts which result in loss of reputation accompanied by in- 
sulting publicity but by no further damage except injury to feelings. Viewed 
as an action of defamation, the court is abolishing the technical requisites of 
slander in cases where the injury arises from acts and not from spoken words. 
The result reached by the Wisconsin court is closely akin to that reached by 
the courts which, in adopting a right to privacy, extend the protection of the 
law to similar intangible interests which the common law previously refused 
to protect. 


Parpons — EFrrect — PARDON AFTER First CONVICTION NOT PREVENTING 
SUBSEQUENT CONVICTION AS SECOND OFFENDER. — A statute provided that 
one who was twice convicted of felony should, upon the second conviction, 


suffer an increased penalty. The defendant received a pardon after his first _ 


conviction. He was subsequently convicted of another felony. Held, that he 
must suffer the increased punishment provided by the statute. People v. Car- 
lesi, 139 N. Y. Supp. 309 (Sup. Ct., App. Div.). See NorTEs, p. 644. . 


PuBLic-SERVICE COMPANIES — RIGHTS AND Dutres—Ricut To Dis- 
CONTINUE BRANCH OF RarLroap. — The defendant railroad abandoned part 
of its line which it claimed was run at a loss. The result was inconvenience to 
towns on the railroad which were thereby forced to use a much longer route. 
The railroad commission ordered the defendant to restore adequate service 
over the line. Held, that the order will be enforced. Colorado & Southern Ry. 
Co. v. Railroad Commission, 54 Colo. 64, 129 Pac. 506. 

Constitutional liberty as applied to public service is held to mean that as 
the entrance into a public business is voluntary, so total withdrawal is possible 
upon reasonable notice. Satterlee v. Groat, 1 Wend. (N. Y.) 273. See Munn v. 
Illinois, 94 U. S. 113, 126; 1 Wyman, Pusiic Service ComMPANIES, § 290. 
As long as a public-service company retains its charter or franchise mandatory 
in terms no part of the service may be abandoned. Chicago & Alion R. Co. v. 
Suffern, 129 Ill. 274, 21 N. E. 824; Savannah & Ogeechee Canal Co. v. Shuman, 
g1 Ga. 400, 17 S. E. 937. When the charter is permissive, according to the 
weight of authority the company which has accepted a public franchise cannot 
_ withdraw even from a separable part of the service. State v. Spokane St. Ry. 
Co., 19 Wash. 518, 53 Pac. 719; State v. Hartford & New Haven R. Co., 29 
Conn. 538. Contra, Eastern Ohio Gas Co. v. Akron, 81 Oh. St. 33, 90 N. E. 40. 
If the service of the public in general is directly improved by withdrawal, as 
where a line is changed so as to straighten the line or include a large town, 
there may be withdrawal. People v. Rome, Watertown & Ogdensburg R. Co., 
103 N. Y. 95, 8 N. E. 369. Cf. Whalen v. Baltimore & Ohio R. Co., 108 Md. 11, 
69 Atl. 390. It would seem, however, that the liberty to withdraw from public 
employment entirely necessarily includes abandonment of any separable part. 
But the fact that the court in the principal case treats the matter rather as 
a question of reasonable regulation of an existing service indicates that the 
attempted abandonment was of an integral part. See 1 WyMAN, PuBLIC 
SERVICE COMPANIES, § 308. 


RESTRICTIONS AND RESTRICTIVE AGREEMENTS AS TO USE OF PROPERTY — 
RESTRICTIONS IN PRICE ON RE-SALE. — The plaintiff manufactured chocolate 
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under a secret unpatented process. The chocolate was sold only under an 
extensive system of contracts with wholesale and retail dealers whereby the 
latter bound themselves to maintain the prices set by the plaintiff. The plain- 
tiff sued a retail dealer for violation of a contract made for the benefit of the 
plaintiff. Held, that the system of contracts is not in restraint of trade. Ghi- 
rardelli Co. v. Hunsicker, 128 Pac. 1041 (Cal.). See Notes, p. 640. 


Torts—NAatureE OF Tort LiaBILity IN GENERAL—LIABILITY FOR BREACH 
oF Curitp-LaBor STATUTE. — A statute forbade the employment in mines 
of children under fourteen, but provided no criminal or civil liability. The 
defendant employed a thirteen-year-old child, who represented himself to be 
over fourteen. The child was injured, partly from his own negligence, while so 
employed. Held, that the defendant is liable. De Soto Coal, Mining, and De- 
velopment Co. v. Hill, 60 So. 583 (Ala.). See NorTEs, p. 646. 


TROVER AND CONVERSION— WHAT CONSTITUTES CONVERSION — RE- 
PLEDGING BY ORDER OF FRAUDULENT PLEDGOR. — A bailee of certain bonds, 
who had been given possession by the plaintiff solely for safe-keeping, fraudu- 
lently pledged them with the defendant brokers, who had no knowledge of 
the plaintiff’s rights. Later by order of the fraudulent bailee the defendants 
delivered the bonds to a second brokerage concern to hold in pledge, receiving 
from them the amount of their own account. Held, that the defendant has con- 
verted the bonds. Varney v. Curtis, 100 N. E. 650 (Mass.). 

In general, conversion requires an assertion of dominion over a chattel or an 
intermeddling with it in a manner inconsistent with the rights of the true 
owner. Fouldes v. Willoughby, 8 M. & W. 540; Simmons v. Lillystone, 8 Exch. 
431. So an innocent pledgee of goods from a wrongful pledgor is not a con- 
verter, for although he holds possession against his pledgor until his debt is 
paid, he does not necessarily assert dominion against the rightful owner. 
Spackman v. Foster, 11 Q. B.D. 99. Moreover, an innocent redelivery of the 
pledged article to the wrongful pledgor is not a conversion. Leonard v. Tidd, 
44 Mass. 6. See Steele v. Marsicano, 102 Cal. 666, 669, 36 Pac. 920, 921. 
The courts reason that since the redelivery restores the status quo it has not 
resulted in any substantial interference with the plaintiff’s interest in the 
property. Hence the principal case turns upon whether the added element 
of a delivery to a new pledgee makes the first pledgee a converter. True, 
this was done by the pledgor’s orders, but it is well settled that acting for an- 
other is no defense in a trover suit. Stephens v. Elwall, 4 M. & S. 259. The 
act of repledging does not return the goods to their original position, and 
can hardly be performed without assuming the control of an owner over them. 
Some closely analogous cases have held that an innocent sale or delivery to a 
third party does not constitute a conversion. Turner v. Hockey, 56 L. J. Q. B. 
301; National Mercantile Bank v. Rymill, 44 L. T. R. N.s. 767. But the weight 
of authority which is contra accords with the principal case. Consolidated Co. 
v. Curtis, [1892] 1 Q. B. 495; Hudmon Bros. v. Du Bose, 85 Ala. 446, 5 So. 162; 
Hiort v. Bott, L. R. 9 Exch. 86. 


Trusts — CREATION AND VALIDITY —WHETHER CESTUI QUE TRUST CAN 
CLAIM AFTER HIS DIscLAIMER. — A testatrix left property to trustees in trust to 
pay the income to the plaintiff for life, then to the plaintiff’s son for life; after 
his death the property was to fall into the residue of the estate. The plaintiff 
refused to take any interest under the will, whereupon the trustees paid the 
income to her son. At his death the plaintiff sought to have it paid to her. 
Held, that the income should be paid to the plaintiff during the remainder of 
her life. In re Young, [1913] 1 Ch. 272. 

After renunciation of a direct gift, whether this be considered as preventing 
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title from vesting, or as divesting it, no title exists in the donee. Matter of Estate 
4 Stone, 132 Ia. 136, 109 N. W. 455. See Mallott v. Wilson, [1903] 2 Ch. 494, 50r. 

later acceptance, therefore, should not be allowed to revive the gift. This 
result should likewise follow a disclaimer by a cestui of a gift in trust. White v. 
White, 107 Ala. 417, 18 So. 3. See Libby v. Frost, 98 Me. 288, 292, 56 Atl. 906, 
907. Again, where a legal life estate is disclaimed, the next estates are acceler- 
ated. Adams v. Gillespie, 2 Jones Eq. (N. C.) 244; Fox v. Rumery, 68 Me. 121. 
Equitable interests are likewise accelerated unless contrary to the intention of 
the donor. Randall v. Randall, 85 Md. 430, 37 Atl. 209; Hall v. Smith, 61 
N. H. 144. In the principal case, if the son’s interest has vested, that of the 
plaintiff would seem the more clearly to be extinguished. The court’s inter- 
pretation, that the plaintiff merely assigned her right to her son, seems strained, 
for the plaintiff’s intention in disclaiming was apparently to reject the gift 
altogether. An interpretation to fit the intention of the party at the time 
of the act would perhaps have been justifiable. Cf. Nicloson v. Wordsworth, 
2 Swanst. 365. 


Trusts — CREATION AND VALIDITY—OraAL Trust IN LAND ARISING 
FROM Famity SETTLEMENT. — In pursuance of a family settlement six children, 
of whom the plaintiff was one, conveyed land to the defendant, their mother, 
upon an oral agreement that she would hold it in trust for them. The defend- 
ant later repudiated the agreement. Held, that a trust will be impressed on 
one-sixth of the property in favor of the plaintiff. Apgar v. Connell, 48 N. Y. 
L. J. 2557 (N. Y., Sup. Ct.). 

The grantee of land who orally promises to hold it in trust cannot be com- 
pelled to carry out the express trust because of the Statute of Frauds, but if 
he refuses to perform he should be forced, as a constructive trustee, to reconvey; 
otherwise he is unjustly enriched. See 20 Harv. L. REv. 549, 551. This is 


the law in England, and in the United States as to trusts for others than the 


grantor. Davies v. Oity, 35 Beav. 208; McKinney v. Burns, 31 Ga. 295. In 
the United States most courts have refused to compel a reconveyance where 
the oral agreement is to hold in trust for the grantor, arguing that it is a virtual 
enforcement of the express trust. Henderson v. Murray, 108 Minn. 76, 121 
N. W. 214. See Lovett v. Taylor, 54 N. J. Eq. 311, 317, 34 Atl. 896, 898. But see 
Peacock v. Nelson, 50 Mo. 256, 261. An exception is made, however, where the 
failure to perform is also a breach of a fiduciary relation between the grantor 
and the grantee. Wood v. Rabe, 96 N. Y. 414. In the principal case this ex- 
ception has been extended to relations not strictly fiduciary. Goldsmith v. 
Goldsmith, 145 N. Y. 313, 39 N. E. 1067; Gallagher v. Gallagher, 135 N. Y. 
App. Div. 457, 120 N. Y. Supp. 18. Such an extension to a case which differs 
from the ordinary one only in the fact that the unjust enrichment is more 
obvious, makes clear the true ground for the exception. Its arbitrary exten- 
sion may thus lead at length to a change in the rule. 


WATERS AND WATERCOURSES — CONVEYANCES AND CONTRACTS — ASSIGN- 
MENT OF R1PaRIAN Ricuts. — The plaintiffs, owners of river land, sold their 
entire frontage to the defendant power company, but reserved certain water 
power to be used upon interior lands. The river becoming low, the plaintiffs 
filed a bill in equity to enjoin the use by the defendants of any water necessary 
to supply the power so reserved. Held, that the injunction will be denied. 
York Haven Water & Power Co. v. York Haven Paper Co., 201 Fed. 270. 

A right to use the waters of a river may be given by deed by a riparian owner 
to an owner of non-riparian land. See Ormerod v. Todmorden Joint Stock Mill 
Co., 11 Q. B. D. 155, 161. Conversely it would seem capable of reservation. 
That the non-riparian cannot get the full right of a riparian, however, is well 
settled in England, where the inland proprietor may not recover from a riparian 
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who pollutes the stream. Stockport Waterworks Company v. Potter, 3 H. & C. 
300. Nor may he sensibly affect the flow to other proprietors. Ormerod v. 
Todmorden Joint Stock Mill Co., supra. Some American cases take the oppo- 
site view. Doremus v. Mayor, etc. of Paterson, 63 N. J. Eq. 605, 52 Atl. 1107; 
St. Anthony Falls Water-Power Co. v. City of Minneapolis, 41 Minn. 270. It 
would seem that these natural rights of riparian ownership should be kept 
strictly appurtenant to riparian land. Nor should a new easement be es- 
tablished by conferring upon the inland proprietor any property right even 
though less comprehensive than that of riparian ownership,'for public policy 
should oppose any such extension of outstanding rights of property which in- 
terfere materially with the enjoyment of land in the hands of subsequent pur- 
chasers. But see Butler Hard Rubber Co. v. Mayor, etc. of Newark, 61 N. J. L. 32. 
Such a separation of property rights would likely prove both inconvenient and 
economically detrimental. The best view would seem to be that the grant or 
reservation amounts to a mere covenant between the parties. The court in 
the principal case adopted this view and refused specific performance of the 
covenant since continuous supervision would be required. 


BOOK REVIEWS. 


A TREATISE ON THE LAWS GOVERNING THE EXCLUSION AND EXPULSION OF 
ALIENS IN THE UNITED STATES. By Clement L. Bouvé. Washington, 
D. C.: Byrne and Company. 1912. pp. xxvi, 915. 


All independent states have the inherent sovereign power to regulate or 
even prohibit the entrance of aliens. Most, if not all, have at various times 
exercised it, but none has been called upon to do so to such an extent as the 
United States; nor has anyone, with the possible exception of Canada, devised 
so intricate a system for sifting of aliens seeking to enter. For this there is 
good reason, for about twenty million aliens have come here since 1880, and 
in the last ten years they have been coming at the rate of approximately eight 
hundred thousand per annum. The present list of excluded classes is the 
growth of many years. The federal law of 1875 excluded only criminals and 
prostitutes, whereas to-day the following classes, amongst others, are excluded: 


Idiots, imbeciles, feeble-minded persons, and epileptics. 

Insane persons and those who have been insane within five years. 

Persons at any two or of insanity. 

Paw and persons li to me a public e. 

faate. afflicted with sbeundoda or with a loathsome or dangerous contagious 
disease (including trachoma). 

Persons suffering from any mental or physical defect which may affect their ability 
to earn a living. 

Criminals, polygamists, and anarchists. 

Prostitutes, procurers, and “persons who are supported by or receive in whole or 
in part the proceeds of prostitution.” 

Persons coming to perform manual labor under contract made abroad. 

Persons whose ticket or passage has been paid for by any association, municipality, 
or foreign government. 

Children under sixteen unaccompanied by either parent, except in the discretion of 
the Department. 

Even a cursory glance at this list shows that grave administrative difficul- 
ties must often be encountered in determining who come within the designated 
classes, this being particularly true as to who are paupers, persons likely to 
become a public charge, and persons suffering from physical defects which may 
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affect their ability to earn a living. It is also evident that any effective ad- 
ministration of the law requires the services of numerous skilled medical officers, 
and that the task of determining which of eight hundred thousand persons a 
year are suffering from any of the mental defects indicated is an enormous one. 
Congress has confided all of this work to the executive branch of the Govern- 
ment, and it has been discharged successively through the Treasury Depart- 
ment and the Department of Commerce and Labor, and will from now on be 
discharged through the recently created Department of Labor. Elaborate 
machinery is necessary for its performance; the same can be best observed at 
Ellis Island, through which eighty per cent, more or less, of all of the immigrants 
who come to the United States pass. Congress at an early date recognized 
the impossibility of detecting all of those who belong to the excluded classes 
during the short period available for their inspection at their. arrival, and, 
therefore, wisely added provisions under which those who may enter in viola- 
tion of law (as well as certain other classes not necessary to be mentioned here) 
can within a certain period, usually three years, be expelled by the executive 
authorities. 

The immigration law applies to all aliens, including the Chinese; but the 
of the is by a much more — 

the immigration law, which latter it is rarely found necessary to a 

to the Chinese. Some of the differences in the machinery for the culmounaat 
of the two measures are the following. Under the immigration law, (a) aliens 
applying for admission are examined by an inspector, who, if not satisfied that 
they are “clearly and beyond a doubt” entitled to land, detains them for ex- 
amination by a board of special inquiry consisting of three inspectors; and 
(b) aliens found after entry unlawfully in the country are arrested and ex- 
by an order (known as a warrant) of the Department after a hearing 

fore an immigration official designated by him. Under the Chinese ex- 
clusion law, (a) Chinese applying for admission are examined by an inspector 
who reports to the immigration official in charge at the port, and the latter 
(not a board of special inquiry) determines whether the applicant shall be ad- 
mitted or rejected; and (b) Chinese found after entry unlawfully in the country 
are arrested either on a warrant of the Department and given a hearing of the 
character above referred to, or they are arrested on a warrant issued by a 
United States judge or commissioner (usually the latter), and given a judicial 
or quasi-judicial trial to determine whether they are entitled to be and remain 
here. 

The book here subject to review deals with and explains these matters, 
which have never heretofore been made the subject of special treatment, though 
they are of great and growing importance. It includes also a discussion of 
the general principles, international and municipal, governing the exclusion 
and expulsion of aliens, and an interesting chapter entitled “Status,” dealing 
amongst other things with the somewhat complicated and indefinite topic of 
the rights of aliens under international and municipal law, with the standing 
of aliens who become domiciled, and with that of “seamen,” to whom the im- 
migration law applies only in a very limited sense. We may not agree with all 
that the writer says concerning the inapplicability of the immigration law to 
some domiciled aliens (matters upon which the Supreme Court has not yet 
finally passed — the Lapina case will be argued shortly), but they are neverthe- 
less interesting and suggestive. The writer further explains at length the princi- 
pal processes of inspection and other details of the machinery of the law, and 
gives an outline of the “procedure” followed by the immigration authorities and 
little understood by those who have not had to do with these laws. 

Notwithstanding the statutes declare the decision of the immigration 
authorities to be final, yet the courts undertake to look into the same sufficiently 
to determine whether or not they have given the alien a “fair hearing.” This 
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important matter is carefully discussed in a separate chapter entitled “Judicial 
Review of Administrative Decisions.” There is appended also a valuable table 
of cases which brings together for the first time all decisions rendered by the 
courts under both the Chinese Exclusion and Immigration Laws. One is at 
once impressed with the fact that most of these cases arise under the former 
law, over the administration of which the courts are, as already stated, granted 
certain statutory jurisdiction. In connection with the attempts made to secure 
a judicial review of the actions of the executive authorities under the immigra- 
tion law the author might have advantageously emphasized more strongly 
than he has done the fact that such attempts almost always fail. During the 
past year only thirty-five writs were issued against the Ellis Island authorities, 
though during this time some seventy thousand of the eight hundred thousand 
arriving aliens were detained for special inquiry and ten thousand deported, 
approximately; and of these thirty-five writs only two were upon their return 
sustained. The number of writs will be still smaller if the sworn petition pre- 
sented to the court were required to show wherein the executive authorities 
were supposed to have violated the law by facts, and if the mere conclusions 
of attorneys as to such supposed violations were rejected. 

The author devotes a chapter to the discussion seriatim of the sections of 
the present immigration law, each of which he sets out in full. This course 
has disadvantages arising out of the fact that Congress has legislated most 
unintelligently as regards the order in which it has placed the various pro- 
visions of the law. That which is important is mingled with that which is un- 
important, provisions that should follow each other are widely separated, and 
matters of vital substance are found buried in unimportant detail. One of the 
many illustrations of this is the relegating of the supremely important provi- 
sion as to the holding of doubtful aliens for special inquiry to the last lines of a 
section (24) which deals largely with the grades of employees and their salaries. 
The discussion of the several provisions of the law would be much more useful 
to him who is not fully acquainted with its intricacies if the material ones were 
segregated and discussed in their proper order and relation to each other. 

The author has perhaps devoted too much space to reproduction and dis- 
cussion of the Department “Rules,” made to assist in the execution of the 
statute. These are subject to frequent change and are at all times readily 
obtainable from Washington in pamphlet form. On the other hand it would 
undoubtedly be of interest to many if in another edition the author were to 
develop further the methods by which the board of inquiry seeks to elicit the 
relevant facts and to insert perhaps two or three well-considered records. It 
would be well also for him to deal more fully with the expressions “likely to 
become a public charge”’ and “suffering from a physical defect which may affect 
ability to earn a living,” and to show in greater detail the various points which 
the immigration authorities usually consider in determining whether or not 
aliens come within these excluded classes. 

Appendix “A” collates (for the first time, we believe) the laws of other 
countries regarding the exclusion and expulsion of aliens. 

The book is full of useful and interesting information, and should be in the 
possession of all concerned in the execution of the immigration or the Chinese 
exclusion law. W. W. 


THE FoURTEENTH AMENDMENT AND THE STATES. By Charles Wallace Collins. 
Boston: Little, Brown, and Company. 1912. pp. xxi, 220. 


This book explains the origin of the Fourteenth Amendment, the enlarging 
view which the courts have taken as to its scope, the kind of cases actually 
arising under it, the objections now made, and possible remedies. The book 
is interesting throughout; but perhaps the most striking parts are those in 
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which the author gives the figures as to the number of cases, their nature, and 
their geographical distribution. Some of the results are these: In the first 
sixteen years of the Amendment, thirty-five cases in the Supreme Court of 
the United States, but recently an annual average of about thirty-one a year, 
the Amendment being at present “the chief source of litigation among all the 
provisions of the federal Constitution” (p. 28); six hundred and four decisions 
under it by the United States Supreme Court, twenty-seven being as to eminent 
domain, one hundred and forty-four as to taxation, one hundred and forty-six 
as to procedure, and three hundred and two as to police power (pp. 31, 33)3 
only twenty-eight cases in the Supreme Court as to negro race problems (pp. 38, 
48); one hundred and seventeen cases from the East, two hundred and eleven 
from the South, and two hundred from the West, as “the battle-ground of the 
Amendment is at present in the West and the Southwest” (p. 38). This, 
however, is a mere skeleton of the results, and the book itself should be referred 
to for details and also for tables classifying the cases by states, years, and topics. 
The author’s opinion is that the Fourteenth Amendment, in so far as it was 
intended to elevate the negro race, has been unsuccessful (p. 161), and that in 
so far as it goes beyond the protection of the negro race it has resulted in 
unsatisfactory and harmful restrictions upon the states and in excessive 
litigation in federal courts (p. 163). He suggests that, although repeal is 
impracticable, there may be an adequate remedy found in statutes, for example, 
in one limiting the right to writs of error in Fourteenth Amendment cases, or’ 
in one providing that no State law shall be overthrown under this Amendment 
rod the an Court of the United States unless the opinion be unanimous: 

p. 166, 167 

The book does not deal with the relation of the Fourteenth Amendment 
to the Fifth Amendment, or to provisions in constitutions of the several states; 
and it does not present the history of the extension of the phrase “due process 
of law” to matters outside procedure. In other words, the work does not 
cover all the possible ground. Yet it does cover, and in a way that is clear and 
interesting, quite as much ground as is necessary in order to make it worth 
reading and to justify its full title: “The Fourteenth Amendment and the 
States — a study of the operation of the restraint clause of section one of the 
Fourteenth Amendment to the Constitution of the United States.” 


FepERAL Courts AND Practice. By John A. Shields. New York: The 
Banks Publishing Company. 1912. pp. v, 874. 


This book is a compilation of information on various disconnected subjects 
rather than a legal treatise. The first fifty pages are a condensed and somewhat 
superficial history of the Supreme Court and its Justices. The next one hun- 
dred and fifty pages contain a general outline of the statutory organization of — 
inferior federal courts. Part II, containing four hundred pages, is entitled 
“Trust Prosecutions, Decisions, and Decrees.” Voluminous quotations from 
opinions, pleadings, briefs and arguments of counsel, magazine articles and 
public speeches, consume more than half of this space. 

The following two hundred pages contain what the author terms a “Syllabus 
of Equity.” Here are collected syllabi of equity cases, one following another 
without explanation and with little regard to logical arrangement. As a rule 
the decisions from which statements are taken are not cited. This defect 
prevails throughout the whole book. 

The balance of the book embraces a range of subjects, including the statu- 
tory organization of various governmental departments and the duties of 
various officials; also twenty pages of quotations from addresses and political 
speeches on the subject of “The Recall of Judges.” 
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The information contained in the book is at times incorrect, and the lan- 
py is in many places so loose and general that it is misleading. It is doubt- 
Purpose. J. M. B., Jr. 


TAXATION IN MassacuusETts. By Phillip Nichols. Boston: The Financial 
Publishing Company. 1913. ‘pp. xlv, 826. 

This is an excellent book on a rather obscure but very important subject, by a 
man whose experience as Assistant Corporation Counsel of the City of Boston 
has led him to a thorough study of the subject. The principles of the laws 
of taxation are not generally studied with as great care as many other branches 
of the law of far less practical importance. In this book Mr. Nichols has dealt 
with the subject both scientifically and practically. His brief but complete 
consideration of the limitations of the power of taxation by the Constitution 
and otherwise, his historical statements on the origin and development of the 
annual direct tax, the taxation of corporations, the inheritance tax and special 
assessments, his careful annotation of the statutes, section by section, and his 
collection of forms make his book a far more valuable one than the ordinary 
local manual. The book may be equally commended to the lawyers in practice 
‘and to the students of taxation in its economic as well as its legal aspects. 

J. H. B. 
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